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MEMORANDUM 

TO: Hon. David G. Campbell, Chair 
Committee on Rules of Practice and Procedure 

FROM: Hon. Donald W. Molloy, Chair 
Advisory Committee on Criminal Rules 

RE: Report of the Advisory Committee on Criminal Rules 

DATE: May 19, 2017 
______________________________________________________________________________ 

I. Introduction

The Advisory Committee on Criminal Rules met on April 28, 2017, in Washington, D.C.    

* * * * *

The Committee also recommends that the following proposed amendments be published for 
public comment: 

(1) Rule 16.1 (new)

* * * * *
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V. Action Item: New Rule 16.1

Proposed new Rule 16.1 originated in a request from the National Association of 
Criminal Defense Lawyers (NACDL) and the New York Council of Defense Lawyers (NYCDL) 
that the Committee address discovery problems in complex cases that involve “millions of pages 
of documentation,” “thousands of emails,” and “gigabytes of information.”  At the suggestion of 
Judge David Campbell, chair of the Standing Committee, the Committee held a mini-conference 
to learn more about the issues and to determine whether a rule amendment to deal with discovery 
in cases that are complex or involve large quantities of electronically stored information (ESI) 
would be warranted.   

At the mini-conference, experienced private practitioners and public defenders working 
with these issues expressed strong support for a rule change.  One question was whether the ESI 
Protocol worked out by the Justice Department and defense representatives1 was sufficient to 
solve most problems.  The defense attorneys reported that some prosecutors and judges do not 
know about the ESI Protocol, nor do they understand the problems some disclosures pose for the 
defense.  The prosecutors who attended were not initially convinced a rule was needed.  They did 
agree that not all judges or Assistant United States Attorneys are aware of the ESI Protocol and 
that more training would be useful.  They also emphasized that any rule had to be flexible in 
order to address variation between cases.  Prosecutors agreed that a rule directing prosecutors to 
the protocol would be helpful. 

All attendees agreed that ESI discovery issues are handled very differently between 
districts, and that most criminal cases, large and small, now include ESI.  Problems can arise, for 
example, with social media, cell site data, storage devices, and other evidence an incarcerated 
defendant would have trouble reviewing.  A surprising degree of consensus developed about 
what sort of rule was needed:  something simple, that puts the principal responsibility on the 
lawyers, and encourages the use the ESI Protocol, which saves time and is cost-effective for the 
courts.  Some participants reported that once the parties get together and actually consult the ESI 
Protocol, discovery goes very smoothly.  Participants did not support a rule that would attempt to 
specify narrowly the type of case in which this attention was required, or list the individual 
options that should be considered, such as providing an index.  

Because technology changes rapidly, the proposed rule does not attempt to specify 
standards for the manner or timing of disclosure.  Rather, it provides a process that encourages 
the parties to confer early in each case to determine whether the standard discovery procedures 
should be modified.  The proposed amendment was drafted after reviewing several examples of 
local rules and orders addressing this issue, and unanimously approved first by the Subcommittee 
and then by the Advisory Committee at its April meeting.  The Committee chose to place the 
new language in a new Rule 16.1 rather than Rule 16 because it addresses activity that is to occur 
shortly after arraignment and well in advance of discovery.  Also, unlike Rule 16(d), the new 
rule governs the behavior of lawyers, not judges.   

The new rule has two sections. 

1   The Department of Justice, the Administrative Office of the U.S. Courts, and the Joint Working Group 
on Electronic Technology in the Criminal Justice System (JETWG) have published “Recommendations 
for Electronically Stored Information (ESI) Discovery Production in Federal Criminal Cases” (2012). 
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Excerpt from the May 19, 2017 Report of the Advisory Committee on Criminal Rules

The first section requires that no later than 14 days after arraignment the attorneys for 
the government and defense must confer and try to agree on the timing and procedures 
for disclosure.  Members agreed that 14 days was an appropriate period, noting that the 
proposal permits flexibility.  Because the proposed rule requires a meeting “no later than” 14 
days after arraignment, it permits the parties to meet before arraignment when that would 
be desirable. And in cases in which 14 days is not sufficient for the parties to accurately gauge 
what discovery may entail, the rule requires no more than an initial contact, which can then 
be followed by additional conversations.  The rule does not prescribe a time period for 
seeking judicial assistance.  Members noted that subsection (b) bears some resemblance to 
Civil Rule 26(f), but is much more narrowly focused than the Civil Rule.   

The second section states that after the discovery conference the parties may “ask 
the court to determine or modify the timing, manner, or other aspects of disclosure to 
facilitate preparation for trial.”  The phrase “determine or modify” contemplates two possible 
situations. If there is no applicable order or rule governing the schedule or manner of discovery, 
the parties may ask the court to “determine” when and how disclosures should be made.  But if 
they wish to change the existing discovery schedule, the parties must seek a modification.  A 
modification is required if (1) the schedule or manner of discovery is ordered by the judge in 
their individual case or (2) is included in a standing order or local rule.  In any case, the request 
to “determine or modify” discovery may be made jointly if the parties have reached 
agreement, or by one party alone if no agreement has been reached.   

The district courts retain the authority to establish standards for the schedule and manner 
of discovery both in individual cases and in local rules and standing orders.  The rule requires 
the parties to confer and authorizes them to seek an order from the court governing the 
manner, timing and other aspects of discovery.  But it does not require the court to accept their 
agreement or otherwise limit the court’s discretion.  To avoid any confusion, this point is 
emphasized in the Committee Note, which states: “Moreover, the rule does not displace 
local rules or standing orders that supplement its requirements or limit the authority of 
the court to determine the timetable and procedures for disclosure.” 

The Committee Note also emphasizes that the rule does not attempt to state 
specific requirements for the manner or timing of disclosure of ESI, but also states that 
counsel “should be aware of best practices.”  As an example of these best practices, it cites the 
ESI Protocol.  The Committee hopes that including the reference to this protocol will help bring 
it to the attention of both courts and practitioners. 

The Committee considered but decided not to broaden this provision to include other 
grounds for judicial action, such as “the interests of justice” or simply “other grounds.”  
The proposal is narrowly focused, and the Committee concluded it does not need to 
accommodate other traditional concerns, such as delays for conflicts in trial dates.  Members 
also expressed concern about the unanticipated consequences of a broad undefined phrase. 

The Committee also considered a suggestion that it delete the phrase “to 
facilitate preparation for trial,” but concluded that it should be retained.  This phrase is the 
heart of the proposal from the point of view of the defense community that first brought the 
problems of discovery in complex cases to the Committee’s attention. 
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* * * * *

Excerpt from the May 19, 2017 Report of the Advisory Committee on Criminal Rules

After the adoption of amendments to incorporate some suggestions from the style 
consultants and to clarify the Committee Note, the Committee voted unanimously to forward 
Rule 16.1 to the Standing Committee with the recommendation that it be published for 
public comment.  The Committee views the proposed rule as a modest but positive step to 
respond to significant changes in discovery. 

The Committee unanimously recommends that the Standing Committee 
approve the new Rule 16.1, and the accompanying Committee Note, for publication 
for public comment.   
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PROPOSED AMENDMENTS TO THE 
FEDERAL RULES OF CRIMINAL PROCEDURE1 

Rule 16.1. Pretrial Discovery Conference and 1 
Modification 2 

(a) Discovery Conference.  No later than 14 days after3 

the arraignment the attorneys for the government and 4 

the defendant must confer, and try to agree on a 5 

timetable and procedures for pretrial disclosure under 6 

Rule 16. 7 

(b) Modification of Discovery.  After the discovery8 

conference, one or both parties may ask the court to 9 

determine or modify the timing, manner, or other 10 

aspects of disclosure to facilitate preparation for trial. 11 

Committee Note 

This new rule requires the attorney for the government 
and counsel for the defendant to confer shortly after 
arraignment about the timetable and procedures for pretrial 
disclosure.  The new requirement is particularly important 

1  New material is underlined in red; matter to be omitted is 
lined through. 
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2          FEDERAL RULES OF CRIMINAL PROCEDURE 

in cases involving electronically stored information (ESI) 
or other voluminous or complex discovery. 

The rule states a general standard that the parties can 
adapt to the circumstances.  Simple cases may require only 
a brief informal conversation to settle the timing and 
procedures for discovery.  Agreement may take more effort 
as case complexity and technological challenge increase. 
Moreover, the rule does not displace local rules or standing 
orders that supplement its requirements or limit the 
authority of the district court to determine the timetable and 
procedures for disclosure. 

Because technology changes rapidly, the rule does not 
attempt to state specific requirements for the manner or 
timing of disclosure in cases involving ESI.  However, 
counsel should be familiar with best practices.  For 
example, the Department of Justice, the Administrative 
Office of the U.S. Courts, and the Joint Working Group on 
Electronic Technology in the Criminal Justice System 
(JETWG) have published “Recommendations for 
Electronically Stored Information (ESI) Discovery 
Production in Federal Criminal Cases” (2012). 

Subsection (b) allows one or more parties to request 
that the court modify the timing, manner, or other aspects 
of the disclosure to facilitate trial preparation. 

This rule focuses exclusively on the process, manner 
and timing of pretrial disclosures, and does not address 
modification of the trial date.  The Speedy Trial Act, 
18 U.S.C. §§ 3161-3174, governs whether extended time 
for discovery may be excluded from the time within which 
trial must commence. 
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