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award damages to punish Woodbury
County, or to deter Woodbury County
or others from future unconstitutional
acts.  You may only award damages, if
any, for injuries sustained and proved
by Rattray.

Jury Instruction No. 6 at 10 (Docket no.
130).

Therefore, since there is no legally plau-
sible explanation for the dramatic increase
in emotional distress damages awarded by
the jury, I believe a new trial is imperative
to prevent a miscarriage of justice.4

IV. CONCLUSION

For these reasons, the Motion for New
Trial or Remittitur filed by Defendant
Woodbury County, Iowa, is granted.
Telephonic oral arguments set for March
14, 2011 (Docket no. 145) are hereby can-
celled.

IT IS SO ORDERED.

,
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So ordered.

1. Sentencing and Punishment O686
Crack-to-powder ratio of 1:1, rather

than ratio of roughly 18:1 adopted by Sen-
tencing Commission pursuant to congres-
sional mandate in Fair Sentencing Act,
was appropriate to calculate guidelines
sentencing ranges for crack cocaine of-
fenses; Congress’ adoption of 18:1 ratio
was result of political compromise and ex-

4. Because I am ordering a new trial, I will
address one evidentiary matter that is likely to
arise should there be a retrial. At trial, the
plaintiff’s witness, Mr. Alexander Esteves, at-
tempted to testify about another witness, Ms.
Rhonda Thomas, inappropriately touching
Rattray.  Defendant objected to this testimo-
ny, as beyond the scope of the final pre-trial
order, and I excluded it on those grounds as
well as under Federal Rule of Evidence
613(b) because Ms. Thomas had not been
offered an opportunity to explain or deny the

same.  In a new trial, the prejudice created
by the plaintiff’s attempted sneak attack to
introduce this evidence will no longer be a
problem.  While the plaintiff failed to argue
that Federal Rule of Evidence 613(b) was
inapplicable because the excluded evidence
may have been an admission by a party oppo-
nent and, thus, an exception to Federal Rule
of Evidence 613(b), the plaintiff will now have
this opportunity.  Should the defense desire
to take Mr. Esteves’s deposition prior to a
second trial, they will be allowed to do so.
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pediency, not result of reasoned analysis of
new empirical data or social science re-
search, 18:1 ratio, although dramatic im-
provement on former 100:1 ratio, still
would have disproportionate impact on
black offenders, which would continue to
foster disrespect for and lack of confidence
in criminal justice system, and addition of
enhancements for certain aggravating cir-
cumstances in specific cases would operate
as ‘‘double whammy’’ on crack cocaine de-
fendants, whom 18:1 ratio already pun-
ished for assumed presence of such cir-
cumstances.  Fair Sentencing Act of 2010,
§ 1 et seq., 21 U.S.C.A. § 801 et seq.

2. Sentencing and Punishment O34

Nothing in reasoning of Booker ex-
pands authority of a district court to sen-
tence below statutory minimum.

3. Sentencing and Punishment O651
There is no question that a district

court has authority to vary from sentenc-
ing guidelines range based upon policy
disagreement.  U.S.S.G. § 1B1.1 et seq.,
18 U.S.C.A.

Shawn Stephen Wehde, U.S. attorney’s
Office, Sioux City, IA, for Plaintiff.

Jay Elliott Denne, Munger, Reinschmidt
& Denne, Sioux City, IA, for Defendant.
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This bill creates, for the very first
time, a special penalty applicable to
crack.  Because crack is so potent, drug
dealers need to carry much smaller
quantities of crack than of cocaine pow-
der.  By treating 1,000 grams of free-
base cocaine no more seriously than
1,000 grams of cocaine powder, which is
far less powerful than freebase, current
law provides a loophole that actually en-
courages drug dealers to sell the more
deadly and addictive substance, and lets
them sell thousands of doses without
facing the maximum penalty possible.

—Sen. Alfonse Marcello D’Amato
(R–N.Y.), 132 Cong. Rec. S8091–06,
1986 WL 776420 (daily ed. June 20,
1986)
The fact is, the chemical difference

between crack and [powder] cocaine is
the difference[ ] between water and ice.
It is the same thing, and you cannot
explain to a people that for doing the
same thing that they should get 100–to–
1 more severe treatment.  It doesn’t
make sense.

—Rep. Keith Ellison (D–Minn.), 156
Cong. Rec. H6196–01, H6202, 2010
WL 2942883 (daily ed. July 28, 2010)

[1] Defendant Billy Williams, Sr.,
came before me on March 15, 2011, for a
presentencing hearing on his motion for
downward variance, objections to the pre-
sentence report, and other legal issues,
following his guilty plea to four crack co-
caine charges.  Although there were nu-
merous other issues to be resolved in the
course of Williams’s sentencing, this Mem-
orandum Opinion And Order focuses ex-
clusively on the issue of whether I should
continue to adhere to my prior determina-
tion that a 1:1 crack-to-powder ratio is
appropriate to calculate the guideline sen-
tencing range for crack cocaine offenses,1

or should now adopt the roughly 18:1 ratio
adopted by the Sentencing Commission on
November 1, 2010, pursuant to a congres-
sional mandate 2 in the Fair Sentencing
Act of 2010.3  When I first learned that
the 2010 FSA was about to be passed, I
just assumed that I would change my
opinion from a 1:1 ratio to the new 18:1
ratio, because I assumed that Congress
would have had persuasive evidence—or at
least some empirical or other evidence—
before it as the basis to adopt that new
ratio.  I likewise assumed that the Sen-
tencing Commission would have brought
its institutional expertise and empirical ev-

1. See United States v. Gully, 619 F.Supp.2d
633 (N.D.Iowa 2009).

2. See U.S.S.G.App. C, Amend. 748, Reason for
Amendment (SUPPLEMENT TO THE 2010 GUIDE-

LINES MANUAL, UNITED STATES SENTENCING COMMIS-

SION (Nov. 1, 2010), Vol. 4, 43).

3. Pub.L. No. 111–220, 124 Stat. 2372 (Aug. 3,
2010).
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idence to bear, both in advising Congress
and in adopting crack cocaine Sentencing
Guidelines based on the 18:1 ratio.  Fail-
ing that, I assumed that the prosecution
would present at the presentencing hear-
ing in this case some evidence supporting
the 18:1 ratio.  This Memorandum Opinion
And Order addresses whether my modest
expectations have been fulfilled and
whether I should now also adopt the 18:1
ratio adopted in the amended Sentencing
Guidelines.

I. INTRODUCTION

A. Factual And Procedural
Background

1. Recognition of the ‘‘new’’ ratio is-
sue

On December 9, 2010, defendant Billy
Williams, Sr., entered a guilty plea, with-
out a plea agreement, to four crack cocaine
offenses with which he had been charged
in an Indictment handed down August 19,
2010.4  On February 2, 2011, recognizing
that Williams’s sentencing would be the
first in which I would have occasion to
consider whether or not to adopt the 18:1
crack-to-powder cocaine ratio adopted in
the amended Sentencing Guidelines, and
that the analysis of the Federal Defender
on this question would be of assistance to
me, I requested that the Federal Defender
file a brief as amicus curiae addressing

the crack-to-powder ratio issue.  See Or-
der (docket no. 235).

The Federal Defender filed the request-
ed Amicus Curiae Brief Of Iowa Federal
Defender’s Office, Addressing Whether
The Court Should Employ A 1:1 Crack–
To–Powder Ratio In This And Future
Crack Cocaine Cases (Amicus Curiae
Brief) (docket no. 262) on February 25,
2011, urging me to maintain my policy of
using a 1:1 ratio.  On February 25, 2011,
the prosecution also filed a Brief Address-
ing Whether The Court Should Vary From
The Newest Crack Cocaine Guidelines Of
18:1 To A 1:1 Ratio Under 18 U.S.C.
§ 3553(a) (docket no. 263), urging me to
impose, in the typical crack cocaine case,
such as this one, a sentence within the
applicable federal sentencing guideline
range determined by the 18:1 ratio.  On
March 8, 2011, Williams’s appointed coun-
sel filed a Motion For Downward Variance
(docket no. 274), asserting that I should
vary downward and sentence Williams
based on a 1:1 crack-to-powder ratio.
Williams adopted the Federal Defender’s
arguments and offered some additional ar-
guments in support of the 1:1 ratio primar-
ily in response to the prosecution’s brief on
this issue.  Although the prosecution filed
a Response To Defendant’s Motion For
Downward Variance (docket no. 280) on
March 11, 2011, the prosecution did not
expressly address the crack-to-powder ra-
tio issue in that Response.

4. Specifically, the charges against Williams
were the following:  (1) conspiring, from
about January 2010, through about August
2010, to distribute 28 grams or more of crack
cocaine in violation of 21 U.S.C. § 846
(Count 1);  (2) distributing and aiding and
abetting the distribution, on or about May 21
through May 24, 2010, of an unspecified
quantity of crack cocaine within 1,000 feet of
a public playground or school, in violation of
21 U.S.C. §§ 841(a)(1), (b)(1)(C), 851, and
860(a), and 18 U.S.C. § 2 (Count 9);  (3)
distributing and aiding and abetting the distri-

bution, on or about June 3, 2010, of an un-
specified quantity of crack cocaine within
1,000 feet of a public playground or school, in
violation of 21 U.S.C. §§ 841(a)(1), (b)(1)(C),
851, and 860(a), and 18 U.S.C. § 2 (Count
10);  and (4) distributing and aiding and abet-
ting the distribution, on or about August 4,
2010, of an unspecified quantity of crack co-
caine within 1,000 feet of a public playground
or school, in violation of 21 U.S.C.
§§ 841(a)(1), (b)(1)(C), 851, and 860(a), and
18 U.S.C. § 2 (Count 11).
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2. The presentencing hearing

At a presentencing hearing on March 15,
2011, addressing whether or not I should
adopt the new 18:1 ratio for sentencing
purposes and other issues in Williams’s
sentencing, the prosecution was represent-
ed by Assistant United States Attorneys
Shawn Wehde, the prosecutor of record, in
Sioux City, Iowa, and Dan Tvedt, who
authored the prosecution’s brief and took
the lead in arguments on the ratio issue,
by telephone from Cedar Rapids, Iowa.
Defendant Billy Williams, Sr., was repre-
sented by appointed counsel Jay Denne of
Munger, Reinschmidt & Denne in Sioux
City, Iowa. Amicus curiae the Federal
Defender’s Office was represented by As-
sistant Federal Defender John Messina,
by telephone from Des Moines, Iowa. The
oral arguments on this issue were spirited
and informative.

Nevertheless, it is surprising to me that
the prosecution did not present a single
scintilla of medical, chemical, physiological,
or other scientific or social science evi-
dence to support its position, despite more
than adequate notice that the crack-to-
powder ratio issue would be my central

concern and despite the Department of
Justice’s virtually unlimited resources for
medical and scientific information.  The
Department of Justice also did not cite a
single authoritative journal article, let
alone muster the modest effort to submit a
‘‘Brandeis Brief,’’ 5 in support of the 18:1
ratio.  I note that the Department of Jus-
tice has made greater efforts to marshal
scientific or social science evidence to over-
come a single Chinese immigrant’s claim
for asylum based on fear of forced sterili-
zation.6  It is conceivable, however, that
the prosecutors’ somewhat lukewarm advo-
cacy for the 18:1 ratio in this case is be-
cause they found themselves on the horns
of a dilemma, between prior statements of
Attorney General Eric Holder and Assis-
tant Attorney General Lanny A. Breuer,
discussed below, advocating complete elim-
ination of the crack/powder disparity, and
some sense of obligation to defend the law
and Sentencing Guidelines as ultimately
enacted by Congress and the Commission,
which used the 18:1 ratio.  In these cir-
cumstances, perhaps strenuous advocacy
for the 18:1 ratio would have been a diffi-
cult volte-face.

5. See, e.g., Muller v. Oregon, 208 U.S. 412, 419
n. 1, 28 S.Ct. 324, 325 n. 1, 52 L.Ed. 551
(1908) (the so-called Brandeis brief case).  As
the Eleventh Circuit Court of Appeals ex-
plained more than two decades ago,

Historically, beginning with ‘‘Louis Bran-
deis’ use of empirical evidence before the
Supreme Court TTT persuasive social science
evidence has been presented to the courts.’’
Forst, Rhodes & Wellford, Sentencing and So-
cial Science:  Research for the Formulation of
Federal Guidelines, 7 Hofstra L.Rev. 355
(1979).  See Muller v. Oregon, 208 U.S. 412,
28 S.Ct. 324, 52 L.Ed. 551 (1908);  Brown v.
Board of Education, 347 U.S. 483, 74 S.Ct.
686, 98 L.Ed. 873 (1954).  The Brandeis brief
presented social facts as corroborative in the
judicial decisionmaking process.  O’Brien, Of
Judicial Myths, Motivations and Justifications:
A Postscript on Social Science and the Law, 64
Judicature 285, 288 (1981).  The Brandeis

brief ‘‘is a well-known technique for asking
the court to take judicial notice of social
facts.’’  Sperlich, [Social Science Evidence
and the Courts:  Reaching Beyond the Advisory
Process,] 63 Judicature at 280, 285 n. 31. ‘‘It
does not solve the problem of how to bring
valid scientific materials to the attention of
the courtTTTT Brandeis did not argue that the
data were valid, only that they existedTTTT
The main contribution TTT was to make extra-
legal data readily available to the court.’’  Id.
McCleskey v. Kemp, 753 F.2d 877, 888 (11th
Cir.1985).

6. See S–Cheng v. Ashcroft, 380 F.3d 320, 322
(8th Cir.2004) (‘‘To rebut Ms. Cheng’s testi-
mony [to support her claim for asylum based
on fear of forced sterilization], the govern-
ment presented several studies and articles on
the enforcement of the population-control law
in China’s Fujian province.’’).
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B. Framing The Issue
1. The 100:1 ratio
As the Supreme Court explained in con-

siderable detail in Kimbrough v. United
States, 552 U.S. 85, 128 S.Ct. 558, 169
L.Ed.2d 481 (2007), the Anti–Drug Abuse
Act of 1986 (the 1986 Act), P.L. 99–570,
100 Stat. 3207, established a ‘‘weight-driv-
en scheme’’ for mandatory minimum sen-
tences in drug cases that, in pertinent
part, ‘‘adopted a ’100–to–1 ratio’ that treat-
ed every gram of crack cocaine as the
equivalent of 100 grams of powder co-
caine.’’  552 U.S. at 96, 128 S.Ct. 558.  The
Sentencing Commission then developed
Sentencing Guidelines that also employed
this ‘‘weight-driven scheme.’’  Id. Howev-
er, in doing so, ‘‘[t]he Commission did not
use [its historical] empirical approach in
developing the Guidelines sentences for
drug-trafficking offenses,’’ but simply fol-
lowed Congress’s lead.  Id. The result was
that the Sentencing Guidelines ‘‘ ‘set sen-
tences for the full range of possible drug
quantities using the same 100–to–1 quanti-
ty ratio,’ ’’ id. (quoting the 1995 Report of
the United States Sentencing Commission
at 1), which resulted in ‘‘base offense levels
ranging from 12, for offenses involving less
than 250 milligrams of crack (or 25 grams
of powder), to 38, for offenses involving
more than 1.5 kilograms of crack (or 150
kilograms of powder).’’  Id. at 97, 128 S.Ct.
558 (citing U.S.S.G. § 2D1.1(c)).

As the Supreme Court also recognized
in Kimbrough, the Sentencing Commission
‘‘later determined that the crack/powder
sentencing disparity is generally unwar-
ranted.’’  Id. at 96, 128 S.Ct. 558 (citing
the 2002 Report of the United States Sen-
tencing Commission at 91);  United States
v. Spears, 469 F.3d 1166, 1183 (8th Cir.
2006) (Bye, J., dissenting) (noting that,
although the Commission was able to iden-
tify five ‘‘beliefs’’ as the apparent basis for
the 100:1 ratio, in its 2002 Report, ‘‘[t]he

Commission then systematically exposed
each of these ‘five important beliefs’ as
unsupported by its research and its study
of actual federal drug sentences’’), rev’d,
555 U.S. 261, 129 S.Ct. 840, 172 L.Ed.2d
596 (2009) (per curiam).  Instead, the
Commission consistently recommended
lower ratios:  In 1995, the Commission rec-
ommended a 1:1 ratio, but Congress re-
jected that recommendation;  in 1997, the
Commission recommended a 5:1 ratio, but
Congress rejected that recommendation;
in 2002, the Commission recommended
lowering the ratio ‘‘at least’’ to 20:1, but
Congress also rejected that recommenda-
tion;  and in 2007, Congress accepted only
a modest amendment proposed by the
Commission to reduce base offense levels
associated with each quantity of crack co-
caine by two levels.  Kimbrough, 552 U.S.
at 99–100, 128 S.Ct. 558.

2. My interim position

Eventually, in the post-United States v.
Booker, 543 U.S. 220, 125 S.Ct. 738, 160
L.Ed.2d 621 (2005), world in which the
United States Sentencing Guidelines be-
came advisory, instead of mandatory, the
Supreme Court held in Kimbrough, 552
U.S. at 104–05, 128 S.Ct. 558, that the
Anti–Drug Abuse Act of 1986 ‘‘does not
require TTT sentencing courts TTT to ad-
here to the 100–to–1 ratio for crack co-
caine quantities other than those that trig-
ger the statutory mandatory minimum
sentences.’’  The Supreme Court subse-
quently clarified in Spears v. United
States, 555 U.S. 261, 267, 129 S.Ct. 840,
843–44, 172 L.Ed.2d 596 (2009) (per cu-
riam), ‘‘that district courts are entitled to
reject and vary categorically from the
crack-cocaine Guidelines based on a policy
disagreement with those Guidelines.’’

In Spears, in which I was the sentencing
judge, I rejected a 100:1 ratio on categori-
cal, policy grounds, because I found that it



853U.S. v. WILLIAMS
Cite as 788 F.Supp.2d 847 (N.D.Iowa 2011)

yielded an excessive sentence in light of
the sentencing factors outlined in 18
U.S.C. § 3553(a).  Consequently, I
adopted a 20:1 ratio based on two other
district court decisions that, in turn, re-
flected what those courts believed was the
Sentencing Commission’s expert judgment
that a 20:1 ratio would be appropriate in a
‘‘mine-run’’ case.  See United States v.
Perry, 389 F.Supp.2d 278, 307–308 (D.R.I.
2005) (concluding that a 20:1 ratio, as sug-
gested by the Commission in its 2002 Re-
port, ‘‘makes the most sense’’);  United
States v. Smith, 359 F.Supp.2d 771, 781–
782 (E.D.Wis.2005) (also using a 20:1 ratio,
because the Commission’s proposal for
modifying mandatory minimum thresholds,
translated into guidelines terms, would
have resulted in a roughly 20:1 ratio);
2002 Report to Congress 106–107, App. A,
3–6.  The Supreme Court affirmed my use
of a 20:1 ratio.  Spears, 555 U.S. at 266–67,
129 S.Ct. at 844.

3. My adoption of a 1:1 ratio
Although I adopted a 20:1 ratio in

Spears, I soon returned to the question of
the proper crack-to-powder ratio in United
States v. Gully, 619 F.Supp.2d 633
(N.D.Iowa 2009).  I again found that it
was appropriate to reject the 100:1 crack-
to-powder ratio in U.S.S.G. § 2D1.1, note
10, categorically, on policy grounds, for
several reasons, not least of which were
the failure of the Sentencing Commission
to exercise its characteristic institutional
role in developing the Guidelines, the lack
of support for the assumptions that appar-
ently motivated adoption of the ratio, and
the disparate impact of the ratio on black
offenders.  Gully, 619 F.Supp.2d at 641.  I
also concluded that the 100:1 ratio was a
‘‘remarkably blunt instrument’’ to address
the perceived greater harms and dangers
of crack cocaine, preferring to address
those effects when they were present in a
particular case.  Id. Therefore, I devel-

oped what I believed was a reasoned alter-
native methodology, under which the sen-
tencing court would calculate the guideline
range under existing law (i.e., using the
100:1 ratio and any appropriate guideline
adjustments or departures), but then cal-
culate an alternative guideline range using
a 1:1 ratio, and ultimately use or vary from
that alternative guideline range, depending
upon the court’s consideration of the 18
U.S.C. § 3553(a) factors, to account, for
example, for the defendant’s history of vio-
lence, the presence of firearms, or the
defendant’s recidivism.  Gully, 619
F.Supp.2d at 644.

4. The Fair Sentencing Act of 2010
and the ‘‘new’’ guidelines

On August 3, 2010, the Fair Sentencing
Act of 2010, Pub.L. No. 111–220, 124 Stat.
2372 (Aug. 3, 2010) (the 2010 FSA), be-
came law.  The 2010 FSA altered the
quantity thresholds triggering mandatory
minimum punishments for crack cocaine
offenses, replacing the 5–and 50–gram
thresholds with 28–and 280–gram thresh-
olds, while leaving the triggering thresh-
olds for powder cocaine at 500 and 5,000
grams (5 kilograms), respectively.  See 21
U.S.C. § 841(b)(1)(A)(ii) (powder cocaine),
(b)(1)(A)(iii) (crack cocaine), (b)(1)(B)(ii)
(powder cocaine), (b)(1)(B)(iii) (crack co-
caine) (as amended in 2010).  As a result,
Congress replaced the old 100:1 ratio with
a new roughly 18:1 ratio (18 x 28 grams
= 504 grams;  18 x 280 grams = 5,040
grams or 5.04 kilograms).  At Congress’s
direction, the Sentencing Commission fol-
lowed suit by adopting a similar disparate
punishment scheme for crack and powder
cocaine offenses, employing roughly the
same 18:1 ratio.  See U.S.S.G.App. C,
Amend. 748, Reason for Amendment (SUP-

PLEMENT TO THE 2010 GUIDELINES MANUAL,

UNITED STATES SENTENCING COMMISSION
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(2010 SUPPLEMENT) (Nov. 1, 2010), Vol. 4,
43).

With this background in mind, I turn to
a summary of the arguments of the parties
and amicus curiae concerning whether I
should now adopt the ‘‘new’’ 18:1 crack-to-
powder ratio for sentencing purposes or,
instead, adhere to my prior determination,
on categorical, policy grounds, that 1:1 is
the proper ratio.

C. Arguments Of The Parties
1. Arguments of the prosecution

In both its brief and its oral arguments
on the ratio issue, the prosecution has-
tened to acknowledge that there is now no
question that a district court has the au-
thority to vary from the Guidelines based
upon a policy disagreement.  The prosecu-
tion’s position, nevertheless, is that the
new 18:1 ratio should not be rejected on
policy grounds.  The prosecution argues
that the 18:1 ratio is supported by Con-
gress’s policy determination and by the
Sentencing Commission’s exercise of its
characteristic institutional role.  The pros-
ecution also argues that my adoption of a
1:1 ratio would result in unwarranted sen-
tencing disparities.

More specifically, the prosecution argues
that, after years of debate, Congress de-
termined that the appropriate crack-to-
powder ratio is 18:1.  The prosecution also
argues that, on May 21, 2009, the Honor-
able Ricardo H. Hinojosa, Acting Chair,
United States Sentencing Commission, tes-
tified before Congress that the ‘‘ ‘Commis-
sion remains committed to its recommen-
dation in 2002 that any statutory ratio be
no more than 20–to–1,’ ’’ and that he in-
cluded a statistical analysis of federal co-
caine sentences as part of his testimony.
Prosecution’s Brief (docket no. 263) at 2

(quoting Prosecution’s Exhibit 1, State-
ment of Ricardo H. Hinojosa, at 16 (also
available at http://judiciary.house.gov/
hearings/pdf/Hinojosa090521.pdf)).  The
prosecution then repeatedly cites the Com-
mission’s 2002 and 2007 Reports as stand-
ing for the proposition that the Commis-
sion recommended a ratio of ‘‘at least,’’
rather than ‘‘no more than,’’ 20:1.  Prose-
cution’s Brief at 3. The prosecution also
argues that ‘‘the new crack guidelines and
new statutory weights incorporating non-
identical treatment of crack and powder
cocaine set forth in the 2010 FSA are
based upon the Commission’s empirical re-
search and at least 15 years of public
debate over the appropriate crack/powder
cocaine ratio.’’  Id. The prosecution con-
tends that this is true, because the Com-
mission has supposedly recommended a
ratio of ‘‘at least’’ 20:1 in both its 2002 and
2007 Reports.  Id.

Next, the prosecution argues that,
‘‘[w]hile the actions of other judges do not
bind this court in determining its sentenc-
ing ratio, those decisions are informative in
determining whether to use the guidelines
ratio of 18:1, a 1:1 ratio, or some other
ratio to avoid unwarranted sentencing dis-
parity.’’  Id. at 4. The prosecution then
points out that sentencing courts have cit-
ed the crack/powder disparity as a reason
for a below-guidelines sentence in only a
small percentage of total crack cocaine
cases in fiscal year 2009, so that ‘‘it ap-
pears that most courts give deference to
the crack ratio incorporated in the guide-
lines.’’  Id. at 4–5.  The prosecution also
argues that it has found only one case,
United States v. Whigham, 754 F.Supp.2d
239, 2010 WL 4959882 (D.Mass.2010), ap-
plying a 1:1 ratio since passage of the 2010
FSA.7 Thus, the prosecution opines that

7. The decision in Whigham was filed on De-
cember 3, 2010, after the November 1, 2010,
‘‘emergency’’ amendments to the Sentencing

Guidelines and, in that decision, Judge Nancy
Gertner did, indeed, adopt a 1:1 ratio in that
case.  See Whigham, 754 F.Supp.2d at 245–
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adopting a 1:1 ratio, instead of adhering to
the 18:1 ratio passed by Congress and
adopted by the Sentencing Commission,
may cause unwarranted sentencing dispar-
ities among defendants with similar rec-
ords who have been found guilty of similar
conduct, contrary to the goals of 18 U.S.C.
§ 3553(a)(6).

In short, the prosecution asserts, ‘‘The
Department of Justice advocates that in
the typical crack cocaine case, such as this
one, the court impose a sentence within
the applicable federal sentencing guideline
range determined by the 18:1 ratio.’’  Id.
at 6–7.

2. Arguments of amicus curiae

Like the prosecution, the Federal De-
fender, as amicus curiae, acknowledges
that a sentencing court retains the authori-
ty to reject the new 18:1 ratio, but unlike
the prosecution, the Federal Defender
urges me to do just that and to continue to
use the 1:1 ratio that I adopted in Gully.
The Federal Defender argues that each of
the reasons and concerns that I cited for
rejecting a 100:1 ratio remains as valid
today with respect to the 18:1 ratio.  The
Federal Defender also argues that there
has been no exercise of institutional exper-
tise in the Commission’s adoption of the
18:1 ratio mandated by Congress and that
Congress’s mandate is based only on politi-
cal compromise.

More specifically, the Federal Defender
argues that the Commission’s stated ‘‘Rea-
son For Amendment’’ to the Sentencing
Guidelines to use a new 18:1 ratio was not
that the Commission had exercised its in-
stitutional role to develop guidelines based
on actual sentencing practices or institu-

tional expertise, but merely that the Com-
mission was responding to congressional
directives.  The Federal Defender also ar-
gues that unsupported assumptions about
the harmfulness of crack cocaine versus
powder cocaine continue to infect the ratio,
because Congress did not make any new
findings in making its ameliorative
changes in crack cocaine punishment.  The
Federal Defender argues that the Com-
mission, likewise, cited no new findings
that would show that the 18:1 ratio now
perfectly or fairly captures the balance of
harms between crack and powder cocaine.

Next, the Federal Defender points out
that the new ratio continues the pernicious
effects of punishing street-level crack deal-
ers more harshly than major traffickers in
powder cocaine and disproportionately im-
pacting African–American defendants.
The Federal Defender argues that the new
18:1 ratio continues to be a misguided
proxy for the assumed harms of crack
cocaine offenses, and is, at best, an imper-
fect tool for determining an appropriately
individualized sentence for cocaine of-
fenses.  The Federal Defender points out
that, in enacting the 2010 FSA, Congress
specifically directed the Sentencing Com-
mission to adopt enhancements for certain
aggravating circumstances in drug-traf-
ficking cases, but that, because the Guide-
lines still do not treat crack and powder
cocaine as equivalents, these new enhance-
ments for aggravating circumstances are
piled on top of the already enhanced pun-
ishment for the assumed presence of the
same aggravating circumstances in crack
cases.  The Federal Defender describes
this effect as a ‘‘double whammy’’ that

46, 2010 WL 4959882 at *6. However, while
Judge Gertner acknowledged that ‘‘[r]ecent
changes in the Sentencing Guidelines have
ameliorated some of these problems, particu-
larly with respect to the crack cocaine guide-

lines,’’ she also noted that ‘‘Whigham, howev-
er, was sentenced before any of the changes
took effect.’’  Id. at 241 & n. 2, 2010 WL
4959882 at *1 & n. 2.
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exacerbates the problems with the ‘‘proxy’’
approach.

The Federal Defender also argues that
Congress’s adoption of the 18:1 ratio was
admittedly nothing more than a political
compromise between those who favored
the complete elimination of all crack/pow-
der disparities and those who believed, for
whatever reason, that crack offenses
should be punished more severely than
powder offenses.  The Federal Defender
points out that, before the 2010 FSA was
passed, the Department of Justice urged
that the crack/powder disparity be com-
pletely eliminated;  that the House Judicia-
ry Committee originally voted to send to
the full house a version of a bill that would
have enacted a 1:1 crack-to-powder ratio;
and that the Senate also initially proceed-
ed with a bill using a 1:1 ratio;  but that
the Senate realized it could not garner
enough votes to eliminate the disparity in
its entirety.  The Federal Defender cites
numerous statements from senators and
representatives in the Congressional Rec-
ord reflecting a decision to compromise to
eliminate at least some of the injustices of
the 100:1 ratio.  Thus, the Federal De-
fender argues that Congress’s move to an
18:1 ratio as a compromise measure
‘‘should not be viewed by this court as a
final, binding judgment or sentiment that
all is now right and fair with crack cocaine
sentencing.’’  Amicus Curiae Brief at 17.

3. Arguments of the defendant

In addition to adopting the Federal De-
fender’s arguments, Williams argues that
the Supreme Court’s March 2, 2011, deci-
sion in Pepper v. United States, ––– U.S.
––––, 131 S.Ct. 1229, 179 L.Ed.2d 196
(2011),8 emphatically affirms the ability of
sentencing courts to reject application of

the Sentencing Guidelines based on cate-
gorical, policy disagreements, and that the
Court found that ‘‘ ‘[t]his is particularly
true when the Commission’s views rest on
wholly unconvincing rationales not re-
flected in the sentencing statutes Congress
enacted.’ ’’  Defendant’s Brief In Support
Of Motion For Downward Variance (dock-
et no. 274) at 3 (citing Pepper, 131 S.Ct. at
1247).  Williams argues that, lacking any
present rationale for the 18:1 ratio from
either Congress or the Commission, the
prosecutor’s brief relies upon older state-
ments by the Commission in support of a
recommendation for a 20:1 ratio.  Howev-
er, Williams points out that I have already
rejected those rationales in Gully.

Williams also argues that a court does
not have discretion to evaluate the
crack/powder ratio in light of the goals of
the Sentencing Reform Act, but an obli-
gation to do so under Kimbrough and
Spears.  He points out that the Supreme
Court has already rejected the prosecu-
tion’s ‘‘unwarranted disparity’’ argument
by concluding that appellate review for
reasonableness and on-going revision of
the guidelines, not curtailing of district
courts’ authority to reject certain guide-
lines on policy grounds, is the remedy for
the potential problem that differing sen-
tences may be imposed depending on what
judge is drawn for sentencing.  He also
argues that some good sentences and some
bad sentences that might result from some
judges’ policy disagreements with the
Guidelines is better than an uninterrupted
run of bad, but consistent sentences.

II. LEGAL ANALYSIS

I find that it is appropriate to reiterate
the failings of the rationales for the 100:1

8. Not only was I the sentencing judge in
Spears, I was also the sentencing judge in

Pepper—perhaps coincidentally, perhaps not!
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ratio in the 1986 Act, then see what, if
anything, has changed in the justifications
for the ‘‘new’’ 18:1 ratio in the 2010 FSA
and the 2010 amendments to the Sentenc-
ing Guidelines.

A. The 1986 Act:  A Ratio In
Search Of A Rationale

1. Haste makes waste

As Judge Bye recognized in his dissent
from the circuit court’s majority opinion in
Spears, the 1986 Act was rushed through
Congress:

[T]he Commission noted [in its 2002 Re-
port] ‘‘Congress bypassed much of its
usual deliberative process’’ when it
passed the Anti–Drug Abuse Act of 1986
‘‘[b]ecause of the heightened concern
and national sense of urgency surround-
ing drugs generally and crack cocaine
specifically[.]’’  2002 Report at 5. ‘‘As a
result, there were no committee hear-
ings and no Senate or House Reports
accompanying the bill that ultimately
passedTTTT Thus, the legislative history
for the bill that was enacted into law is
limited primarily to statements made by
senators and representatives during
floor debates.’’  Id. at 5–6.

United States v. Spears, 469 F.3d 1166,
1182 (8th Cir.2006) (Bye, J., dissenting),
rev’d, 555 U.S. 261, 129 S.Ct. 840, 172
L.Ed.2d 596 (2009) (per curiam);  United
States v. Robinson, 542 F.3d 1045, 1047
(5th Cir.2008) (also noting the 1986 Act’s
‘‘rushed’’ passage).

Perhaps as a consequence of Congress’s
rush to pass the 1986 Act, no one has
found any express explanation for the
100:1 crack-to-powder ratio in its legisla-
tive history.  See, e.g., Robinson, 542 F.3d
at 1047 (‘‘The 1986 Act’s legislative history
contains ‘no discussion of the 100:1 ratio.’ ’’
(quoting William Spade, Jr., Beyond the
100:1 Ratio:  Towards a Rational Cocaine
Sentencing Policy, 38 ARIZ. L.REV. 1233,
1252 (1996));  Spears, 469 F.3d at 1182–83

(Bye, J., dissenting) (‘‘The Commission
next examined the legislators’ statements
[in support of the 1986 Act] in an attempt
to identify their intent in adopting the
100:1 ratio, prefaced with the comment
‘there is no authoritative legislative history
that explains Congress’s rationale for se-
lecting the 100–to–1 drug quantity ratio
for powder cocaine and crack cocaine of-
fenses.’ ’’ (quoting Sentencing Commis-
sion’s May 2002 Report to Congress on
‘Cocaine and Federal Sentencing Policy’ at
7)). Indeed, the legislative history to the
1986 Act provides no single, consistent ra-
tionale for the crack/powder disparity.  Id.
(again citing Spade, Beyond the 100:1 Ra-
tio, 38 ARIZ. L.REV. at 1252).

Nevertheless, federal judges, the Sen-
tencing Commission, and other commenta-
tors have gleaned from the legislative his-
tory of the 1986 Act five ‘‘beliefs’’ of
members of Congress that purportedly
motivated enactment of the 100:1 crack-
to-powder ratio.  As the dissenter in
Spears explained,

The five beliefs were:

1 Crack cocaine was extremely ad-
dictive.  The addictive nature of
crack cocaine was stressed not
only in comparison to powder co-
caine, but also in absolute terms.

1 The correlation between crack co-
caine use and distribution and the
commission of other serious and
violent crimes was greater than
that with other drugs.  Floor
statements focused on psycho-
pharmacologically driven, economi-
cally compulsive, as well as sys-
temic crime (although members
did not typically use these terms).

1 Physiological effects of crack co-
caine were considered especially
perilous, resulting in death to
some users and causing devastat-
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ing effects on children prenatally
exposed to the drug.

1 Young people were particularly
prone to using and/or being in-
volved in trafficking crack cocaine.

1 Crack cocaine’s purity and poten-
cy, low cost per dose, and the ease
with which it was manufactured,
transported, disposed of, and ad-
ministered, were all leading to its
widespread use.

[Sentencing Commission’s May 2002 Re-
port to Congress on ‘Cocaine and Feder-
al Sentencing Policy’] at 9–10.

Spears, 469 F.3d at 1182–83 (Bye, J., dis-
senting);  see also Robinson, 542 F.3d at
1047 (‘‘[V]arious members of Congress be-
lieved that ‘crack is more addictive than
powder cocaine’;  ‘that it causes crime’;
‘that it has perilous physiological effects
such as psychosis and death’;  ‘that young
people are particularly prone to becoming
addicted to it’;  and ‘that crack’s low cost
per dose and ease of manufacture would
lead to even more widespread use of it.’ ’’
(citing Spade, Beyond the 100:1 Ratio, 38
ARIZ. L.REV. at 1252–55)));  United States
v. Byse, 28 F.3d 1165, 1169 (11th Cir.1994)
(‘‘[R]eview of the legislative history of the
Anti–Drug Abuse Act of 1986, in which
Congress amended 21 U.S.C. § 841(b)(1)
to provide enhanced penalties for offenses
involving specific amounts of controlled
substances, reveals that Congress imposed
a harsher penalty for base cocaine than for
powder cocaine because it ‘(1) has a more
rapid onset of action, (2) is more potent,
(3) is more highly addictive, (4) is less
expensive than cocaine powder, and (5) has
widespread availability.’ ’’ (quoting United
States v. Thurmond, 7 F.3d 947, 953 (10th
Cir.1993)).

Even if these five ‘‘beliefs’’ withstood
scrutiny—which most do not, for the rea-
sons explained below—there was nothing
in the legislative history for the 1986 Act

that shows any attempt to correlate the
magnitude of the perceived greater harms
of crack cocaine to a 100:1 crack-to-powder
disparity.  For example, nothing in the
legislative history showed that crack is 100
times more addictive than powder;  that it
causes 100 times as much crime;  that its
physiological effects are 100 times worse;
that young people are 100 times more
likely to become addicted to it;  or that
crack is 100 times less expensive per dose
or 100 times easier to manufacture than
powder.  Moreover, nothing in the legisla-
tive history for the 1986 Act shows that
the 100:1 ratio was necessary to provide an
effective deterrent for any of the supposed
greater harms of crack cocaine, either as
compared to powder or absolutely.  Thus,
I must agree with the assessment of the
Fifth Circuit Court of Appeals that the
100:1 ratio in the 1986 Act ‘‘was selected
TTT after Congress decided to double the
50:1 ratio found in an earlier version of the
legislation to ‘symbolize redoubled Con-
gressional seriousness’ on the issue.’’
Robinson, 542 F.3d at 1047 (quoting Unit-
ed States v. Clary, 846 F.Supp. 768, 784
(E.D.Mo.1994), rev’d, 34 F.3d 709 (8th Cir.
1994)).

The Sentencing Commission took a simi-
lar approach, establishing guidelines sen-
tencing ranges based on a 100:1 ratio.
Kimbrough, 552 U.S. at 96–97, 128 S.Ct.
558.  Like Congress, ‘‘[a]t the time it is-
sued this Guideline the Commission did
not explain why it decided to extend the
1986 Act’s ‘quantity-based approach in this
way.’ ’’  United States v. Pickett, 475 F.3d
1347, 1350 (D.C.Cir.2007) (quoting U.S.
SENTENCING COMM’N, FIFTEEN YEARS OF

GUIDELINES SENTENCING 49 (Nov.2004)
(‘‘2004 Report’’)).  ‘‘As a result of the
Guideline, ‘the sentencing guideline range
(based solely on drug quantity) is three to
over six times longer for crack cocaine
offenders than powder cocaine offenders
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with equivalent drug quantities, depending
on the exact quantity of the drug in-
volved.’ ’’  Id. (quoting U.S. SENTENCING

COMM’N, COCAINE AND FEDERAL SENTENCING

POLICY 11 (May 2002) (‘‘2002 Report’’)).
Like Congress, the Commission never ex-
plained what, if any, empirical evidence or
social science studies supported the dispa-
rate effect of the 100:1 crack-to-powder
ratio on sentences in crack and powder
cases.  Thus, the use of the 100:1 ratio in
establishing crack/powder guidelines sim-
ply ‘‘was mandated by Congress in 21
U.S.C. § 841(b).’’  United States v. Willis,
967 F.2d 1220, 1225 (8th Cir.1992);  accord
Kimbrough, 552 U.S. at 96, 128 S.Ct. 558.

2. Resulting flaws

As the Fifth Circuit Court of Appeals
explained,

Over the next two decades the 100:1
ratio was subjected to constant criticism,
as commentators argued that the ratio
was unjustified and the product of a
severe overreaction, as the crack epi-
demic had not turned into the cataclys-
mic event many had feared.  The Sen-
tencing Commission itself eventually led
the charge to change the ratio.  Begin-
ning in 1995, the Commission deter-
mined that the ratio was not defensible,
and it proposed an amendment to the
Guidelines that would implement a 1:1
ratio.  Congress rejected the amend-
ment.

Robinson, 542 F.3d at 1048 (footnotes
omitted).  Although Congress purportedly
believed that ‘‘the evidence overwhelming-
ly demonstrates significant distinctions be-
tween crack and powder cocaine,’’ when it
rejected the Commission’s call to change
the 100:1 ratio in 1995, see H.R.Rep. No.
104–272 at 3–4 (1995), reprinted in 1995
U.S.C.C.A.N. 335, 337, the supposedly
‘‘overwhelming’’ evidence was nothing
more than anecdotal hearing testimony, on

a single day, that appeared to confirm
Congress’s ‘‘five beliefs’’ about crack co-
caine.  See id.  (‘‘On June 29, 1995, the
Judiciary Committee’s Crime Subcommit-
tee held a hearing to examine the Sentenc-
ing Commission’s recommended changes
to the sentencing guidelines that would
equalize penalties for similar quantities of
crack and powder cocaine.  Many of the
hearing witnesses, including members of
the Sentencing Commission, acknowledged
important differences between crack and
powder cocaine:  crack is more addictive
than powder cocaine;  it accounts for more
emergency room visits;  it is most popular
among juveniles;  it has a greater likeli-
hood of being associated with violence;
and crack dealers have more extensive
criminal records than other drug dealers
and tend to use young people to distribute
the drug at a greater rate.’’).

As the Supreme Court noted in Kim-
brough,

Although the Commission immediate-
ly used the 100–to–1 ratio to define base
offense levels for all crack and powder
offenses, it later determined that the
crack/powder sentencing disparity is
generally unwarranted.  Based on addi-
tional research and experience with the
100–to–1 ratio, the Commission conclud-
ed that the disparity ‘‘fails to meet the
sentencing objectives set forth by Con-
gress in both the Sentencing Reform
Act and the 1986 Act.’’ 2002 Report 91.

Kimbrough, 552 U.S. at 97, 128 S.Ct. 558.
Like the Supreme Court, I will summarize
the three principal problems with the 100:1
crack-to-powder ratio identified by the
Commission.

a. Overblown fears

As the Supreme Court noted,
First, the Commission reported, the

100–to–1 ratio rested on assumptions
about ‘‘the relative harmfulness of the
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two drugs and the relative prevalence of
certain harmful conduct associated with
their use and distribution that more re-
cent research and data no longer sup-
port.’’  [2002 Report];  see United States
Sentencing Commission, Report to Con-
gress:  Cocaine and Federal Sentencing
Policy 8 (May 2007), available at http:
//www.ussc.gov/r congress/cocaine2007.
pdf (hereinafter 2007 Report) (ratio
Congress embedded in the statute far
‘‘overstate[s]’’ both ‘‘the relative harm-
fulness’’ of crack cocaine, and the ‘‘seri-
ousness of most crack cocaine offenses’’).
For example, the Commission found that
crack is associated with ‘‘significantly
less trafficking-related violence TTT than
previously assumed.’’  2002 Report 100.
It also observed that ‘‘the negative ef-
fects of prenatal crack cocaine exposure
are identical to the negative effects of
prenatal powder cocaine exposure.’’  Id.,
at 94.  The Commission furthermore
noted that ‘‘the epidemic of crack co-
caine use by youth never materialized to
the extent feared.’’  Id., at 96.

Kimbrough, 552 U.S. at 97, 128 S.Ct. 558.
The District of Columbia Circuit Court of
Appeals also relied on the Commission for
its identification of slightly different prob-
lems with relying on the relatively greater
harmfulness of crack to justify the 100:1
ratio:

With respect to all drug trafficking of-
fenses, the emphasis on drug quantity
distorted the importance of that element
as compared with other offense charac-
teristics.  2004 Report at 50.  With re-
spect to cocaine, the Commission con-
cluded that although powder cocaine,
which is usually snorted, was less addic-
tive than crack cocaine, which is smoked,
see United States v. Brisbane, 367 F.3d
910, 911 (D.C.Cir.2004), this difference
could not account for the 100–to–1 ratio.
All forms of cocaine are addictive.  The
‘‘current penalty structure—which yields

a five-year mandatory minimum sen-
tence for ten to fifty doses of crack
cocaine compared to 2,500 to 5,000 doses
of powder cocaine—greatly overstates
the relative harmfulness of crack co-
caine.’’  2002 Report at 93.

Pickett, 475 F.3d at 1350 (footnote omit-
ted).

In his dissent from the circuit opinion in
Spears, Judge Bye detailed why each of
the ‘‘five beliefs’’ of Congress upon which
the 100:1 ratio was apparently based is no
more than partially true.  See Spears, 469
F.3d at 1183–87 (Bye, J., dissenting).  I
find it unnecessary to remake the wheel so
ably made by Judge Bye and, instead,
simply summarize his detailed and exten-
sively-documented observations.

Citing reports of the Commission, which
in turn were based on its own data and
social science research, Judge Bye noted
that the belief that crack is more addictive
than powder is ‘‘at least partially true,’’ but
both are potentially addictive, so that ‘‘the
2002 Report establishes that the ‘belief’
crack cocaine is extremely more addictive
than other drugs, including powder co-
caine, is simply not well-founded.’’  Id. at
1183 (emphasis in the original).  Similarly,
Judge Bye noted that the Commission’s
extensive examination of data gathered
from actual crack cocaine and powder co-
caine offenses in the federal system dem-
onstrated that the ‘‘belief’’ that there was a
correlation between crack cocaine and oth-
er serious or violent crime was not well-
supported, because the correlation was not
significantly greater than the correlation
with powder cocaine.  Id. at 1184.  He
summarized this point, as follows:

In sum, the Commission’s findings in-
dicate there is only a marginal differ-
ence between crack cocaine and powder
cocaine with respect to either’s relation
to other serious and violent crimes (with
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powder cocaine exceeding crack cocaine
in some categories), and in the case of
both forms of the drug the aggravating
factors deemed to be the most egregious
‘‘still occurred in only a minority of the
cases.’’  [2002 Report] at 32.

Spears, 469 F.3d at 1185 (Bye, J., dissent-
ing).  Judge Bye also pointed out that the
Commission’s investigation, and the social
science research it relied upon, could not
confirm that crack cocaine is devastatingly
more harmful to children from prenatal
exposure than powder cocaine is, because
the effects were, in fact, identical.  Id. at
1185–86 (citing not only the Commission’s
2002 Report, but copious research and
studies considered by the Commission).9

Judge Bye also noted that, based on data
assembled by the Commission itself and
other social science research, the Commis-
sion’s 2002 Report ‘‘also dispels the belief
that young people are particularly prone to
using crack and trafficking in crack.’’  Id.
at 1186–87.  Indeed, ‘‘the evidence indi-
cates just the opposite—when the use of
crack is compared to the use of powder
cocaine, the evidence suggests powder co-
caine use is more prevalent among young
people than crack cocaine.’’  Id. at 1187.
‘‘Finally,’’ Judge Bye observed, ‘‘the Com-
mission’s report generally indicates crack
cocaine use is not nearly as widespread as
the use of powder cocaine.’’  Id. Judge
Bye opined, and I agree, that ‘‘[i]f any-
thing, the evidence suggests that powder
cocaine should be targeted more severely
than crack.’’  Id.

b. Inconsistency with the
goals of the 1986 Act

In Kimbrough, the Supreme Court not-
ed that another problem with the
crack/powder disparity recognized by the

Commission in its Reports was that the
disparity ‘‘is inconsistent with the 1986
Act’s goal of punishing major drug traf-
fickers more severely than low-level deal-
ers.’’  Kimbrough, 552 U.S. at 98, 128
S.Ct. 558.  More specifically,

Drug importers and major traffickers
generally deal in powder cocaine, which
is then converted into crack by street-
level sellers.  See 1995 Report 66–67.
But the 100–to–1 ratio can lead to the
‘‘anomalous’’ result that ‘‘retail crack
dealers get longer sentences than the
wholesale drug distributors who supply
them the powder cocaine from which
their crack is produced.’’  Id., at 174.

Kimbrough, 552 U.S. at 98, 128 S.Ct. 558.

I find that this problem appears to be
based, at least in part, on the assumption
that crack cocaine is a different drug from
powder cocaine.  While it is true that the
two forms of cocaine are chemically differ-
ent, that fact alone misses the fact that
they are also readily convertible into each
other chemically and that their ‘‘converti-
bility’’ is part of the usual course of cocaine
trafficking, from producers to retail pur-
chasers.  As the Eighth Circuit Court of
Appeals has recognized,

[C]ocaine occurs in nature as an alkaloid
(organic base).  Most cocaine imported
into this country is first processed into
the white, acidic powder cocaine form.
Crack cocaine was developed to meet
the demand for a relatively inexpensive,
smokeable, highly-addictive form of co-
caine.  Crack is a cocaine base that is
made from powder cocaine, for example,
by heating powder cocaine and baking
soda dissolved in water.

United States v. Robinson, 462 F.3d 824,
825 (8th Cir.2006).  In other words, natu-

9. Thus, the hysteria about ‘‘crack babies’’ at
the time of the passage of the 1986 Act, with

its 100:1 ratio, turned out to be baseless.



862 788 FEDERAL SUPPLEMENT, 2d SERIES

ral cocaine base is processed into powder
cocaine, for importation into the United
States, then converted back into its base
form as ‘‘crack’’ by cooking it with baking
soda and water.  United States v. Gunter,
462 F.3d 237, 240 n. 3 (3d Cir.2006).  The
Sentencing Commission likewise recog-
nized as early as 1995 that ‘‘[d]rug import-
ers and major traffickers generally deal in
powder cocaine, which is then converted
into crack by street-level sellers.’’  Kim-
brough, 552 U.S. at 98, 128 S.Ct. 558 (cit-
ing the 1995 Report at 66–67).

As I noted in Gully,
[T]he relative ease with which powder
cocaine can be converted to crack co-
caine, which, among other things, allows
sentences to be dramatically affected by
when government officials decide to
seize and arrest drug dealers, see UNIT-

ED STATES SENTENCING COMMISSION, SPE-

CIAL REPORT TO CONGRESS:  COCAINE AND

FEDERAL SENTENCING POLICY (April 1997)
at 3–8, strongly suggests that the dis-
tinctions between the two controlled
substances are artificial, at best.

Gully, 619 F.Supp.2d at 641;  accord
Kimbrough, 552 U.S. at 98, 128 S.Ct. 558
(because of the convertibility of powder
cocaine into crack cocaine, ‘‘the 100–to–1
ratio can lead to the ‘anomalous’ result
that ‘retail crack dealers get longer sen-
tences than the wholesale drug distribu-
tors who supply them the powder cocaine
from which their crack is produced.’ ’’
(quoting 1995 Report at 174));  and com-
pare 132 Cong. Rec. S8091–06, 1986 WL
776420 (daily ed. June 20, 1986) (state-
ment of Sen. Alfonse D’Amato) (suggest-
ing that, by treating quantities of free-
base (crack) cocaine more seriously than
equal quantities of powder cocaine, the
amendments in the 1986 Act would close
‘‘a loophole that actually encourages drug
dealers to sell the more deadly and addic-
tive substance, and lets them sell thou-

sands of doses without facing the maxi-
mum penalty possible’’).

c. Pernicious racial impact

In Kimbrough, the Supreme Court
pointed noted that the Commission had
identified one more flaw with the 100:1
ratio:

Finally, the Commission stated that
the crack/powder sentencing differential
‘‘fosters disrespect for and lack of confi-
dence in the criminal justice system’’
because of a ‘‘widely-held perception’’
that it ‘‘promotes unwarranted disparity
based on race.’’  2002 Report 103.  Ap-
proximately 85 percent of defendants
convicted of crack offenses in federal
court are black;  thus the severe sen-
tences required by the 100–to–1 ratio
are imposed ‘‘primarily upon black of-
fenders.’’  Ibid.

Kimbrough, 552 U.S. at 98, 128 S.Ct. 558.

Although other courts have recognized
this pernicious racial impact, they have
held that there is no evidence of racial
animus or discriminatory intent, but only
evidence of an unintended result of a ratio
supported by racially-neutral reasons.
See, e.g., United States v. Watts, 553 F.3d
603, 604 (8th Cir.2009) (‘‘Congress clearly
had rational motives for creating the dis-
tinction between crack and powder co-
caine’’ and ‘‘the Equal Protection Clause
was not violated because there was no
evidence of a racially discriminatory mo-
tive—even after noting the percentage of
African Americans sentenced under the
[higher crack cocaine] mandatory mini-
mum’’);  Pickett, 475 F.3d at 1348 n. 1
(‘‘Just as Congress had race-neutral rea-
sons for adopting the 100–to–1 ratio in the
Anti–Drug Abuse Act of 1986, Pub.L. No.
99–570, 100 Stat. 3207, see [United States
v.] Johnson, 40 F.3d [436,] 441 [ (D.C.Cir.
1994) ], it had race-neutral reasons for de-
clining to adopt the 1–to–1 ratio the Sen-
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tencing Commission proposed [in 1995].’’);
United States v. Thomas, 86 F.3d 647, 655
(7th Cir.1996) (reiterating the holding in
United States v. Baker, 78 F.3d 1241, 1248
(7th Cir.1996), that the disparity between
crack and powder cocaine in the Sentenc-
ing Guidelines has a rational basis and
does not violate the Equal Protection
Clause over a defendant’s challenge to the
Sentencing Guidelines as racially discrimi-
natory);  United States v. Buchanan, 70
F.3d 818, 829 n. 10 (5th Cir.1995) (noting
that court’s repeated rejection of claims
that the punishment disparity between
crack and powder under the Sentencing
Guidelines constitutes racial discrimination
in violation of Fifth Amendment equal pro-
tection);  United States v. Moore, 54 F.3d
92, 97–99 (2d Cir.1995) (holding that Con-
gress and the Sentencing Commission did
not enact the 100:1 ratio with a racially
discriminatory purpose, despite statistical
evidence that the vast majority of crack
cocaine offenders are black while many
powder cocaine offenders are white);
United States v. Frazier, 981 F.2d 92, 95
(3d Cir.1992) (per curiam) (‘‘We join sev-
eral other courts in agreeing that there is
no evidence whatsoever that suggests that
the distinction drawn between cocaine base
and cocaine was motivated by any racial
animus or discriminatory intent on the
part of either Congress or the Sentencing
Commission.’’).  Nevertheless, the 2004
Report recognized that ‘‘§ 2D1.1’s use of
the 100–to–1 ratio and its quantity-based
approach threatens ‘public confidence in
the federal courts’ because it has had a
disproportionate impact on African–Ameri-
can offenders, who in 2002 made up
eighty-one percent of those sentenced for
trafficking crack,’’ Pickett, 475 F.3d at
1354 (quoting the 2004 Report at 131, 135),
and who in fiscal year 2009, still constitut-
ed 79 percent of those convicted of crack
cocaine offenses.  UNITED STATES SENTENC-

ING COMM’N, OVERVIEW OF FEDERAL CRIMINAL

CASES FISCAL YEAR 2009 at 7.

Legislators, judges, prosecutors, and
others also joined in the condemnation of
the racial disparity resulting from federal
sentencing policy, based on the 100:1
crack-to-powder ratio.  Speaking against
the 1995 bill that rejected the Sentencing
Commission’s recommendation to eliminate
the crack/powder disparity entirely, Rep-
resentative Scott stated,

The reason for the Commission is to
put things in perspective, Mr. Chairman.
Five-year mandatory minimum for users
and small-time street dealers with a cou-
ple of hundred dollars worth, 95 percent
black and Hispanic.  Street dealers will
be replaced as soon as they get arrested.
Those distributing tens of thousands of
dollars of uncooked crack or pre-crack
or powder can get probation, a group 75
percent white.  The Commission can
treat large-scale dealers of tens of thou-
sands of dollars of uncooked crack more
seriously than street dealers or simple
possession without regard to political
implications.

This bill rejects the intelligent, nonpo-
litical analysis of the Commission in an
unprecedented act.  The bill suggests
that we should go back, to send the issue
back to the Sentencing Commission to
study it.  Yet there is no date for the
end of the study.  And there is nothing
to study.

Because they told us what they
thought.  They told us that there is an
unjustified disparity with racial over-
tones.  We should defeat the bill, let the
nonpolitical Sentencing Commission rec-
ommendations become law.  It is the
fair thing to do.

141 Cong. Rec. H10255–02, H10268, 1995
WL 611041 (daily ed. Oct. 18, 1995).
Speaking in support of S. 1685, a bill to
reduce the sentencing disparity between
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powder and crack cocaine violations, at its
introduction on June 25, 2007, Senator
Kennedy said,

In its 2002 report, as well as an updat-
ed report to Congress in May, the Com-
mission has repeatedly recognized that
the 100–to–1 ratio exaggerates the rela-
tive harm of crack cocaine and creates
unwarranted disparities that are corre-
lated with race and class.  With a new
sense of urgency, the Commission con-
tinues to call on Congress to eliminate
the 100–to–1 ratio.

153 Cong. Rec. S8358–01, S8359, 2007 WL
1813954 (daily ed. June 25, 2009).  Similar-
ly, in 2007 then-Senator Joseph Biden stat-
ed, bluntly, ‘‘This 100:1 disparity is unjust,
unfair, and the time has long pas[sed] for
it to be undone.’’  Steven Fanucchi, Senate
Bill Will Fix Sentencing Disparity For
Crack Cocaine Possession, The Leader-
ship Conference Website (July 18, 2007)
(quoting Sen. Biden speaking in support of
the introduction of the Drug Sentencing
Reform and Cocaine Kingpin Trafficking
Act of 2007 (S.1711)) (available at http://
www.civilrights.org/criminal-justice/
sentencing/sentencing disparity 1.html).

On October 15, 2009, when he intro-
duced the original bill that later became
the 2010 FSA, which then would have com-
pletely eliminated the crack/powder dis-
parity, Senator Durbin quoted Attorney
General Eric Holder’s testimony before
the Senate Judiciary Committee as follows:

I asked him about this issue and here
is what he said.

When one looks at the racial impli-
cations of the crack-powder disparity,
it has bred disrespect for our criminal
justice system.  It has made the job
of those of us in law enforcement
more difficultTTTT [I]t is time to do
away with that disparity.

Here on Capitol Hill, Democrats and
Republicans alike have advocated fixing
the disparity for years.

155 Cong. Rec. S10488–01, S10491, 2009
WL 3319524 (daily ed. Oct. 15, 2009)
(statement of Sen. Durbin, quoting Attor-
ney General Holder).  In a letter favoring
retroactivity of changes to the crack guide-
lines dated November 2, 2007, the Com-
mittee on Criminal Law of the Judicial
Conference of the United States noted that
the severity of then-current crack penal-
ties, based on a 100:1 ratio, mostly impact-
ed minorities, explaining:

Given the possibility of real disparity
in cocaine sentences and the corrosive
effect of perceived disparity on public
confidence in the courts, the Criminal
Law Committee determined that it was
appropriate to recommend that the Judi-
cial Conference oppose the existing sen-
tencing difference between crack and
powder cocaine sentences and support
the reduction of the difference.  Accord-
ingly, the Criminal Law Committee
made the following recommendation:

Recommendation:  That the Judicial
Conference oppose the existing sen-
tencing difference between crack and
powder cocaine sentences and support
the reduction of that difference.

At its September 2006 meeting, the Ju-
dicial Conference endorsed that recom-
mendation.

Available at http:  //www.famm.org/
Repository/Files/clc letter re—crack
retroactivity.pdf. In testimony before the
Sentencing Commission, in November
2007, Hilary Shelton, director of the
NAACP’s Washington Bureau, said,

The policy of the federal government
is having a devastating effect on our
communities and that these laws contin-
ue to be maintained show[s], at the very
least, a callous disregard for our people
and our communities.  It is this disre-
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gard for the fate of our people and our
community that continues to erode our
confidence in our nation’s criminal jus-
tice system.

Quoted in Christopher Moraff, A Crack in
the System, The American Prospect (July
9, 2007) (available at http://famm.org/Press
Room/FAMMintheNews/American
Prospect70907.aspx).

3. My reasons for rejecting the 100:1
ratio

As noted in the Introduction section of
this ruling, in United States v. Gully, 619
F.Supp.2d 633 (N.D.Iowa 2009), as I had in
Spears, I found that it was appropriate to
reject the 100:1 crack-to-powder ratio in
U.S.S.G. § 2D1.1, note 10, categorically, on
policy grounds, for several reasons.  Those
reasons were the following:  The 100:1 ra-
tio does not exemplify the Sentencing
Commission’s exercise of its characteristic
institutional role of employing an empirical
approach based on data about past sen-
tencing practices to develop sentencing
guidelines, but is the result of congression-
al mandates that interfere with and under-
mine the work of the Sentencing Commis-
sion;  the assumptions about the relative
harmfulness of crack cocaine and powder
cocaine and the harms that come with
trafficking in those controlled substances
are not supported by recent research and
data;  the 100:1 ratio is inconsistent with
the goals of the 1986 Act, because it tends
to punish low-level crack traffickers more
severely than major traffickers in powder
cocaine;  and its disproportionate impact
on black offenders fosters disrespect for
and lack of confidence in the criminal jus-
tice system.  Gully, 619 F.Supp.2d at 641.

I noted, further,
[E]ven if crack is more addictive than
powder, and even if crack offenses are
more likely to involve weapons or bodily
injury or to be associated with higher

levels of crime, see [Kimbrough, 552
U.S. at 98, 128 S.Ct. at 568], the 100:1
ratio is a remarkably blunt instrument
to address those effects, because it sim-
ply assumes that the quantity ratio can
be a proxy for these other harms, in-
stead of basing the punishment on the
additional criminal effects and use of
weapons when they are present in a
particular case.  In addition, the rela-
tive ease with which powder cocaine can
be converted to crack cocaine, which,
among other things, allows sentences to
be dramatically affected by when gov-
ernment officials decide to seize and ar-
rest drug dealers, see United States
Sentencing Commission, Special Report
to Congress:  Cocaine and Federal Sen-
tencing Policy (April 1997) at 3–8,
strongly suggests that the distinctions
between the two controlled substances
are artificial, at best.

Gully, 619 F.Supp.2d at 641 (emphasis in
the original).

In Gully, I also reconsidered my adop-
tion of the 20:1 ratio in Spears.  I conclud-
ed in Gully that even the Commission’s
later recommendation of a 20:1 ratio was
influenced at least as much by prior con-
gressional rejections of lower ratios and
the policy considerations that Congress
had mandated be part of the calculus of
the appropriate ratio as it was by any
empirical evidence concerning the appro-
priate sentences for crack offenses.  See
id. at 642 (comparing Amendments to the
Sentencing Guidelines for United States
Courts, 60 Fed.Reg. 25075–25077 (1995)
(1:1 ratio));  with United States Sentencing
Commission, Special Report to Congress:
Cocaine and Federal Sentencing Policy 2
(April 1997) (5:1 ratio);  United States Sen-
tencing Commission, Report to Congress:
Cocaine and Federal Sentencing Policy,
viii (May 2002) (recommending reducing
the ratio ‘‘at least’’ to 20:1).  I found that
the reasons for my policy objections to the
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100:1 ratio apply with equal force to a 20:1
ratio:  Specifically, a 20:1 ratio still improp-
erly uses the quantity ratio as a proxy for
various kinds of harm and violence that
may or may not come with trafficking of
crack cocaine in a particular case.  Id.
Thus, I stated that I no longer considered
20:1 to be the most appropriate ratio.  Id.
Instead, I opined that ‘‘the appropriate
course is to treat interchangeable forms of
cocaine as equivalents, and to enhance
punishment when additional criminal ef-
fects and use of weapons, for example, are
present in a particular case.’’  Id. at 641.

Consequently, I sought an appropriate
reasoned alternative methodology for sen-
tencing in light of my rejection of the
Sentencing Guidelines provisions for crack
cases.  In Gully, I found,

[T]he appropriate method is to calculate
the guideline range under existing law
(i.e., using the 100:1 ratio and any ap-
propriate guideline adjustments or de-
partures), but then to calculate an alter-
native guideline range using a 1:1 ratio,
and to use or vary from that alternative
guideline range depending upon the
court’s consideration of the 18 U.S.C.
§ 3553(a) factors to account, for exam-
ple, for the defendant’s history of vio-
lence, the presence of firearms, or the
defendant’s recidivism.

Gully, 619 F.Supp.2d at 644.  I opined that
this method uses ‘‘a readily ascertainable
guideline range based on a 1:1 ratio, after
rejecting the 100:1 guideline ratio on policy
grounds,’’ but then permits the court to
‘‘vary based on case-or defendant-specific
factors pursuant to 18 U.S.C. § 3553(a),
instead of varying (probably downward)
some unpredictable amount from the 100:1
ratio guideline range based, in part, on
rejection of the 100:1 guideline ratio on
policy grounds, with the ultimate crack-to-
powder ratio obscured by consideration of
other factors.’’  Id. at 644–45.

In short, ‘‘[a]s a matter of both clarity,
intellectual honesty, and potential consis-
tency among defendants, it seemed to me
that the appropriate course is to use con-
sistently a 1:1 crack-to-powder ratio, then
make appropriate adjustments to a defen-
dant’s sentence in light of case-specific fac-
tors pursuant to § 3553(a).’’  See United
States v. Golden, 679 F.Supp.2d 980, 987
(N.D.Iowa 2010) (reiterating and applying
the methodology developed in Gully ).  In-
deed, in a subsequent application of this
methodology, I have actually varied up-
ward from the alternate guideline range
determined by using a 1:1 ratio, to a sen-
tence that exceeded a particular defen-
dant’s statutory mandatory minimum and
his ‘‘standard’’ guideline range using a
100:1 ratio, based on case-specific factors,
including a violent criminal history.  Id.

B. The 2010 Amendments:  A New
Ratio But No New Rationale

The hasty passage of the 1986 Act and
the lack of any supportable rationale for
the 100:1 crack-to-powder ratio in that Act
or the Sentencing Guidelines promulgated
pursuant to it mandate a searching inquiry
to see whether there is a more supportable
basis for the ‘‘new’’ 18:1 ratio in the 2010
FSA and the November 1, 2010, ‘‘emergen-
cy’’ amendments to the United States Sen-
tencing Guidelines that followed.  Thus, I
turn next to an examination of the legisla-
tive history of the 2010 FSA and the ratio-
nale for the amendments to the Sentencing
Guidelines in response to that Act.

1. Compromise not substantiation

I cannot say that, after a quarter centu-
ry of experience with the 100:1 ratio, Con-
gress has ‘‘rushed’’ to pass the ‘‘new’’ 18:1
ratio.  What I can say is that the ‘‘new’’
18:1 ratio, like the old 100:1 ratio, was
ultimately the result of political expedien-
cy, not Congress’s usual deliberative pro-
cess.  Cf. 2002 Report at 5 (‘‘Congress
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bypassed much of its usual deliberative
process’’ when it passed the Anti–Drug
Abuse Act of 1986 ‘‘[b]ecause of the height-
ened concern and national sense of urgen-
cy surrounding drugs generally and crack
cocaine specifically[.]’’).  While there is
nothing wrong with political expediency in
the legislative process or the legislative
branch, it cannot be the basis for the exer-
cise of appropriate judicial discretion in
individual sentencings.

As the Federal Defender contends, be-
fore the 2010 FSA was passed, the Sen-
tencing Commission advocated for drastic
reductions in the crack-to-powder ratio;
the Department of Justice urged that the
crack/powder disparity be completely elim-
inated;  the House Judiciary Committee
originally voted to send to the full House a
version of the bill that would have enacted
a 1:1 crack-to-powder ratio;  and the Sen-
ate Judiciary Committee also initially pro-
ceeded with a bill using a 1:1 ratio;  but the
Senate Judicial Committee soon realized
that it could not garner enough votes to
eliminate the disparity in its entirety, and
sent to the floor of the Senate a compro-
mise bill with the 18:1 ratio.  After the full
Senate passed its version of the bill, the
House also ultimately compromised by
passing the Senate version.  I now recount
the positions of interested parties, the De-
partment of Justice and the Sentencing
Commission, at the start of the political
process that ultimately led to the 2010
FSA, the legislative history of the Act, and
the Commission’s response.

a. The Department of
Justice’s position

As I noted in Gully, 619 F.Supp.2d at
642, in a statement in a Senate hearing on
proposed legislation that later became the
2010 FSA, Lanny A. Breuer, Assistant At-
torney General, Criminal Division, indicat-
ed the Department of Justice’s intention to
‘‘focus on formulating a new federal co-

caine sentencing policy’’ that, inter alia,
‘‘completely eliminates the sentencing dis-
parity between crack and powder cocaine
but also fully accounts for violence, chronic
offenders, weapon possession and other
aggravating factors associated—in individ-
ual cases—with both crack and powder
cocaine trafficking.’’  Statement of Lanny
A. Breuer, Assistant Attorney General,
Criminal Division, United States Depart-
ment of Justice, Before the United States
Senate Committee on the Judiciary, Sub-
committee on Crime and Drugs, Hearing
Entitled ‘‘Restoring Fairness to Federal
Sentencing:  Addressing the Crack–Pow-
der Disparity,’’ 10–11 (April 29, 2009)
(April 29, 2009, Statement of AAG Breuer).
As I explained in Gully,

AAG Breuer also set out new directives
to federal prosecutors in the field:

Until a comprehensive solution—one
that embodies new quantity thresholds
and perhaps new sentencing enhance-
ments—can be developed and enacted as
legislation by Congress and as amended
guidelines by the Sentencing Commis-
sion, federal prosecutors will adhere to
existing law.  We are gratified that the
Sentencing Commission has already tak-
en a small step to ameliorate the 100:1
ratio contained in existing statutes by
amending the guidelines for crack co-
caine offenses.  We will continue to ask
federal courts to calculate the guidelines
in crack cocaine cases, as required by
Supreme Court decisions.  However, we
recognize that federal courts have the
authority to sentence outside the guide-
lines in crack cases or even to create
their own quantity ratio.  Our prosecu-
tors will inform courts that they should
act within their discretion to fashion a
sentence that is consistent with the ob-
jectives of 18 U.S.C. § 3553(a) and our
prosecutors will bring the relevant case-
specific facts to the courts’ attention.
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April 29, 2009, Statement of AAG
Breuer at 11.

Gully, 619 F.Supp.2d at 642–43.
While the prosecutors in this action pur-

port to speak for the Department of Jus-
tice when they advocate ‘‘that in the typi-
cal crack cocaine case, such as this one, the
court impose a sentence within the applica-
ble federal sentencing guideline range de-
termined by the 18:1 ratio,’’ see Prosecu-
tion’s Brief (docket no. 263), they are now
taking a position that appears to be con-
trary to the Department directive to pros-
ecutors described in Assistant Attorney
General Breuer’s Statement.  I do not
know, because the prosecutors have not
shown me, that any different directive has
come from the Department of Justice since
passage of the 2010 FSA and conforming
amendments to the Sentencing Guidelines
made the 18:1 ratio a fait accompli.

b. The Commission’s position

Similarly, I believe that the prosecutors
in this case have either misunderstood,
misstated, or misrepresented the position
of the Sentencing Commission, based on
the testimony of Judge Hinojosa, the Act-
ing Chair of the Sentencing Commission,
in his May 21, 2009, testimony to the
House Judiciary Committee.  See Prose-
cution’s Exhibit 1, Statement of Ricardo
H. Hinojosa (also available at http://
judiciary.house.gov/hearings/pdf/Hinojosa
090521.pdf).  First, Judge Hinojosa did
not advocate or suggest that a 20:1 ratio
was appropriate, based on the Commis-
sion’s empirical data or other social sci-
ence evidence, but that the ‘‘ ‘Commission
remains committed to its recommendation
in 2002 that any statutory ratio be no
more than 20–to–1.’ ’’  Statement of Judge
Hinojosa at 16 (emphasis added).  Again,
this ‘‘commitment’’ must be understood in
the context of the Commission’s repeated
recommendations of lower ratios, and Con-
gress’s repeated rejections of those recom-

mendations, which I suggested in Gully
showed that the Commission’s later rec-
ommendation of a 20:1 ratio was influ-
enced by political considerations, rather
than any empirical evidence concerning
the appropriate sentences for crack of-
fenses.  See Gully, 619 F.Supp.2d at 642.

Second, if anything, the statistics cited
by Judge Hinojosa do not support an 18:1
ratio, for the following reasons:

1 Those statistics show that crack and
powder cases represent nearly equal
percentages of federal drug cases.
See Statement of Judge Hinojosa at
3 (‘‘[O]f 24,605 total drug trafficking
cases in fiscal year 2008, there were
5,913 crack cocaine cases (24.0% of
all drug trafficking cases) and 5,769
powder cocaine cases (23.4% of all
drug trafficking cases).  Of 24,748
total drug trafficking cases in fiscal
year 2007, there were 5,248 crack
cocaine cases (21.2 % of all drug
trafficking cases) and 6,172 powder
cocaine cases (24.9% of all drug traf-
ficking cases).’’).  Thus, sentencing
in crack cases receives undue atten-
tion, as compared to powder cases,
and there is no crack cocaine ‘‘epi-
demic.’’

1 Those statistics show that black of-
fenders still comprise the majority of
federal crack cocaine trafficking of-
fenders.  See id. at 4 (‘‘Black offend-
ers continue to comprise the majori-
ty of federal crack cocaine trafficking
offenders, but that has decreased
from 91.4 percent in fiscal year 1992
to 80.6 percent in fiscal year 2008.’’).
Thus, most of the burden of dispro-
portionate crack sentences falls in-
sidiously on black offenders.

1 Those statistics show that crack co-
caine cases involve weapons en-
hancements only about twice as of-
ten as powder cases, not 18 times, 20
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times, or 100 times, and that the
substantial majority of crack cases
do not involve weapons enhance-
ments.  See id. at 10 (‘‘In fiscal year
2008, 28.1 percent of crack cocaine
offenders either received the guide-
line weapon enhancement (18.3 %) or
were convicted pursuant to 18 U.S.C.
§ 924(c) (9.8%).  By comparison,
16.9 percent of powder cocaine of-
fenders either received the guideline
weapon enhancement (11.3%) or
were convicted pursuant to 18 U.S.C.
§ 924(c) (5.6%).  In fiscal year 2007,
30.5 percent of crack cocaine offend-
ers either received the guideline
weapon enhancement (19.7 %) or
were convicted pursuant to 18 U.S.C.
§ 924(c) (10.8%).  By comparison,
14.6 percent of powder cocaine of-
fenders either received the weapon
enhancement (9.9 %) or were con-
victed pursuant to 18 U.S.C. § 924(c)
(4.7%).’’)  Thus, increasing the
crack-to-powder ratio based on in-
volvement of weapons unfairly pun-
ishes the majority of crack defen-
dants who did not engage in such
conduct.

1 Those statistics also show that fewer
crack offenders than powder offend-
ers receive a mitigating role adjust-
ment, but fewer crack offenders than
powder offenders receive an aggra-
vating role adjustment.  See id.
(‘‘In fiscal year 2008, 5.1 percent of
crack cocaine offenders received a
mitigating role adjustment compared
to 20.0 percent of powder cocaine
offenders.  In fiscal year 2007, 5.7
percent of crack cocaine offenders
received a mitigating role adjust-
ment compared to 20.3 percent of
powder cocaine offenders.  With re-
spect to aggravating role, in fiscal
year 2008, 4.6 percent of crack co-
caine offenders received an aggrava-

ting role adjustment compared to 8.1
percent of powder cocaine offenders.
In fiscal year 2007, 4.6 percent of
crack cocaine offenders received an
aggravating role adjustment com-
pared to 7.7 percent of powder co-
caine offenders.’’).  Thus, these sta-
tistics also do not demonstrate that
crack offenders are 18 times, 20
times, or 100 times more dangerous
than powder offenders.

1 The cited statistics do show ‘‘that
crack offenders generally have more
extensive criminal history than pow-
der cocaine offenders,’’ and that
crack offenders qualify for statutory
and guideline ‘‘safety valve’’ provi-
sions at relatively low rates com-
pared to powder cocaine offenders.
See id. at 11 (‘‘In both fiscal years
2008 and 2007, the average criminal
history category for crack cocaine
offenders was Criminal History Cat-
egory IV, compared to Criminal His-
tory Category II for powder cocaine
offendersTTTT In fiscal year 2008,
77.8 percent of crack cocaine offend-
ers were in a criminal history catego-
ry higher than Criminal History Cat-
egory I [and, thus, could not qualify
for a statutory or guideline ‘safety
valve’ provision], compared to 40.0
percent of powder cocaine offenders.
In fiscal year 2007, 79.1 percent of
crack cocaine offenders were in a
criminal history category higher than
Criminal History Category I, com-
pared to 39.2 percent of powder co-
caine offenders.’’).  Nevertheless,
these statistics do not show that
crack offenders are 18 times, or 20
times, or 100 times more likely to be
serial offenders than powder offend-
ers.

1 The cited statistics also show that,
after Booker and Kimbrough,
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‘‘[c]ourts increasingly are sentencing
powder cocaine offenders to sen-
tences below the applicable sentenc-
ing guideline range but less often
than for crack cocaine offenders.’’
Id. at 12 (emphasis added).  Judge
Hinojosa also acknowledged that,
‘‘[a]lthough too few cases have been
sentenced post-Spears to draw any
conclusions about the impact of that
decision, the rate of non-government
sponsored, below-range sentences in-
creased to 18.4 percent [from 13.3
percent in the post-Booker period
and 16.0 percent in the post-Kim-
brough period], or 176 of the 959
crack cocaine cases sentenced during
the post-Spears period (on or after
January 21, 2009) that have been
received, coded, and analyzed by the
Commission [by May 21, 2009].’’  Id.
at 14.  Thus, these statistics suggest
that courts find guidelines sentences
to be unjust or excessive in crack
cocaine cases more often than in
powder cocaine cases, even if the
percentages of below-range sen-
tences are not large.

It is not surprising, then, that Judge
Hinojosa made no effort, in his testimony
to the House Judiciary Committee, to
demonstrate that a 20:1 ratio would prop-
erly address, that is, would be properly
proportional to, any of the additional risks
or harms of crack cocaine trafficking that
purportedly justified a ratio higher than
1:1.  Indeed, in his ‘‘Recommendations,’’
Judge Hinojosa reiterated the Commis-
sion’s recommendation ‘‘that any statutory
ratio be no more than 20–to–1.’’  Id. at 16
(emphasis added).  The prosecution turns
Judge Hinojosa’s recommendation on its
head, citing the Commission’s 2002 and
2007 Reports as standing for the proposi-
tion that the Commission recommended a
ratio of ‘‘at least’’ 20:1.  Prosecution’s
Brief at 3. Thus, the prosecution, perhaps

inadvertently, suggests that the Commis-
sion recommended that some higher ratio
might also be appropriate, when Judge
Hinojosa’s comments clearly indicated the
opposite, that a ratio lower than 20:1 would
have suited the Commission.

c. The congressional investigations
and positions

In House Report No. 111–670(I), the
House Judiciary Committee indicated that,
by a vote of 16 to 9, it was reporting
favorably on H.R. 3245, which would have
eliminated entirely the disparity between
crack and powder cocaine and the manda-
tory minimum sentence for simple posses-
sion of crack cocaine.  H.R.Rep. No.
670(I), 111th Cong., 2nd Sess.2010, 2010
WL 4883203.  As part of its investigation,
the House Judiciary Committee’s Subcom-
mittee on Crime, Terrorism, and Home-
land Security held a hearing on May 21,
2009:

Testimony was received from four Con-
gressional Members, including Rep.
Charles B. Rangel (D–NY);  Rep. Sheila
Jackson Lee (D–TX);  Rep. Roscoe G.
Bartlett (R–MD);  and Rep. Maxine Wa-
ters, (D–CA).

Testimony was also received from the
Honorable Lanny A. Breuer, Assistant
U.S. Attorney General for the Criminal
Division of the Department of Justice;
The Honorable Ricardo H. Hinojosa,
Acting Chairman of the United States
Sentencing Commission;  Willie Mays
Aikens, former Kansas City Royal and
Federal drug offender;  Marc Mauer,
Executive Director of The Sentencing
Project;  Veronica Coleman Davis, Presi-
dent and CEO of the National Institute
of Law and Equity (NILE);  Scott Pat-
terson, District Attorney, Easton, Mary-
land, on behalf of Joseph I. Cassilly,
President of the National District Attor-
neys’ Association;  and Bob Bushman,
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Vice President, National Narcotics Offi-
cers Association.  Additional materials
were submitted by Families Against
Mandatory Minimums, the American
Bar Association, Harvard Law Professor
Charles Ogletree, and the Justice
Roundtable Coalition.

2010 WL 4883203, *4.
In pertinent part, the House Report de-

scribed the ‘‘Background And Need For
The Legislation’’ as follows:

Over the last 20 years, the assump-
tions about the more severe effects of
crack cocaine compared to powder co-
caine have been proven unfounded.  In
particular, the violence associated with
crack, similar to violence associated with
the trafficking of other drugs, has been
shown to be related to the illegal drug
market, rather than any physiological
effects of the drug itself.  The notable
rise in violence in the mid-to-late 1980’s,
when crack cocaine began to infiltrate
cities across the country, was associated
with the growing drug market and the
resulting territorial disputes between
low-level street corner drug dealers.
Moreover, recent data indicates that sig-
nificantly less trafficking-related vio-
lence is associated with crack than was
previously assumed.  For example, in
2005:  1) 57.3 % of overall crack offenses
did not involve weapons with regard to
any participant;  2) 67.6 % of crack of-
fenders had no personal weapons in-
volvement;  and 3) only 2.9% of crack
offenders actively used a weapon.

Scientific and medical research has
also found that crack and powder co-
caine have essentially the same pharma-
cological and physiological effects on a
person.  In 2002, Dr. Ira J. Chasnoff,
President of the Children’s Research
Triangle, testified before the United
States Sentencing Commission that
‘‘since crack and powder cocaine are es-

sentially the same drug, the effects on
the fetal brain are the same whether the
mother used crack cocaine or powder
cocaine.’’  In November 2006, Dr. Nora
Volkow, Director of the National Insti-
tute on Drug Abuse of the National
Institute of Health [in] testimony before
the United States Sentencing Commis-
sion concluded the following:

Research consistently shows that
the crucial variables at play are the
immediacy, duration, and magnitude
of cocaine’s effects, as well as the
frequency and amount of cocaine used
rather than the form.  In other words,
the physiological and psychoactive ef-
fects of cocaine are similar regardless
of whether it is in the form of cocaine
hydrochloride (powder) or crack co-
caine.
While many of the dangers and conse-

quences thought to be associated with
crack cocaine did not materialize, the
crack cocaine law and other Federal
drug laws have resulted in staggering
increases in the number of Federal drug
offenders in prison.  For example, since
1980 offenders in Federal prisons for
drug offenses has increased from 4,900
then to 99,047 in 2009.  In 2009, drug
offenders represent 52% of all Federal
prison inmates.  African Americans
serve almost as much time in Federal
prison for a drug offense (58.7 months)
as whites do for a violent offense (61.7
months), largely due to sentencing laws
such as the 100–to–1 crack-powder co-
caine disparity.

Government data demonstrate that
drug use rates are similar among all
racial and ethnic groups.  For crack co-
caine, two-thirds of users in the U.S. are
white or Hispanic.  Furthermore, re-
search on drug market patterns demon-
strates that drug users generally pur-
chase drugs from sellers of the same
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racial or ethnic background.  Despite
these facts, people of color are dispro-
portionately subject to the penalties for
both types of cocaine.  Indeed, 81.8 per-
cent of crack cocaine defendants in 2006
were African American.

Four reports issued by the U.S. Sen-
tencing Commission to Congress on the
Federal cocaine sentencing policy, in
1995, 1997, 2002 and 2007, have all
urged Congress to change the current
Federal crack cocaine law.  The Com-
mission report in 2007 reiterated its
2002 findings that the current severity
of crack cocaine penalties mostly im-
pacts minorities, overstates the harmful-
ness of crack cocaine in comparison with
powder cocaine, and overstates the seri-
ousness of most crack cocaine offenses.
In order to address these findings, the
Commission recommended that Con-
gress repeal the mandatory minimum
penalty for simple possession of crack
cocaine under 21 U.S.C. 844, reduce the
100–to–1 disparity, and increase the
threshold quantities for crack cocaine
offenses that result in 5–and 10–year
mandatory minimum sentences in order
to concentrate on more major traffick-
ers.

2010 WL 4883203, *2–3 (footnotes omit-
ted).  Consequently, the ‘‘Performance
Goals And Objectives’’ of H.R. 3245 were
to ‘‘eliminate[ ] the distinction between
crack cocaine (i.e. cocaine base) and pow-
der cocaine in Federal law, as well as the
mandatory minimum Federal sentence for
cocaine base.’’  Id. at *5.

Nine dissenters opposed reporting H.R.
3245 to the full House, because ‘‘[t]his
legislation sends the wrong message to
drug dealers:  that Congress does not take
drug-trafficking crimes seriously.’’  Id. at
*9;  and compare Robinson, 542 F.3d at
1047 (the 100:1 ratio in the 1986 Act ‘‘was
selected TTT after Congress decided to

double the 50:1 ratio found in an earlier
version of the legislation to ‘symbolize re-
doubled Congressional seriousness’ on the
issue’’ (quoting Clary, 846 F.Supp. at 784)).
They took the position that tough penalties
for drug trafficking had contributed to the
substantial decrease in drug-related vio-
lence in the last 20 years.  In their view,
‘‘[i]t would be imprudent for Congress to
eliminate thresholds specific to crack co-
caine from the Federal drug statutes.  To
do so ignores the distinction between crack
and powder cocaine consumption and dis-
tribution.’’  Id. at *10.  The dissenters
clung to the view that eliminating the
crack-to-powder disparity would repeat the
history of the crack epidemic of the 1980s;
that crack affects its users differently than
powder cocaine;  and that crack offenses
are more often associated with other ag-
gravating factors, including possession of
weapons, serious crimes related to its mar-
keting and distribution, and especially vio-
lent street crime connected with gangs,
guns, serious injury, and death.  Id. at
*10–*13.  They concluded,

H.R. 3245 threatens to return Amer-
ica to the days when crack cocaine deci-
mated a generation and destroyed com-
munities.  We cannot support legislation
that ignores the violent and devastating
crack cocaine epidemic of the past and
the horrible effects of crack cocaine on
our neighborhoods and communities na-
tionwide.

2010 WL 4883203 at *13.  The dissenters
did not suggest any ratio other than 100:1
and did not attempt to explain how the
100:1 ratio was proportional to the suppos-
edly different risks and harms of crack
cocaine and powder cocaine.

Although there is a House Report on
H.R. 3245, which would have eliminated
the crack/powder disparity entirely, there
is no Senate Report on S. 1789, the bill
that ultimately became the 2010 FSA, with
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its 18:1 crack-to-powder ratio.  Moreover,
S. 1789 contains no provision containing
‘‘findings’’ upon which it is based.  Thus,
why and how the bill came to establish an
18:1 ratio must be gleaned, if possible,
from other legislative history.

Looking back to Senator Durbin’s intro-
duction of S. 1789 on October 15, 2009, see
155 Cong. Rec. S10488–01, 2009 WL
3319524 (daily ed. Oct. 15, 2009), it was
clear that the original intent of the bill was
to eliminate entirely the crack/powder dis-
parity:

Right now, our cocaine laws are based
on a distinction between crack and pow-
der cocaine which cannot be justified.
Our laws don’t focus on the most dan-
gerous offenders.  Incarcerating for 5 to
10 years people who are possessing five
sugar packets’ worth of crack cocaine for
the same period of time as those who
are selling 500 sugar-size packets of
powder cocaine is indefensible.

The Fair Sentencing Act, which I am
introducing today, would completely
eliminate this crack/powder disparity.
It establishes the same sentences for
crack and powder-a 1–to–1 sentencing
ratio.

Those of us who supported the law
establishing this disparity had good in-
tentions.  We followed the lead and ad-
vice of people in law enforcement.  We
wanted to address this crack epidemic
that was spreading fear and ravaging
communities.  But we have learned a
great deal in the last 20 years.  We now
know the assumptions that led us to
create this disparity were wrong.

Id. at S10490;  see also id. at S10492–
S10493 (statement of Sen. Leahy) (sup-
porting Sen. Durbin’s bill and focusing on
racial disparity as a reason for eliminating
the 100:1 ratio);  id. at S10493 (statement
of Sen. Specter) (‘‘I have sought recogni-
tion to urge support for the legislation

introduced today by Senator Durbin to
completely eliminate the unfair and unwar-
ranted sentencing disparity between crack
and powder cocaine.  I am an original co-
sponsor of this bill.’’).

Even at the introduction of S. 1789, it
was clear that the proposed elimination of
the crack/powder ratio would run into re-
sistance.  Senator Sessions, who would la-
ter hold out for the 18:1 compromise in the
Senate Judiciary Committee, responded to
Senator Durbin’s comments, in part, as
follows:

I will not favor alterations that mas-
sively undercut the sentencing we have
in place, but I definitely believe that the
current system is not fair and that we
are not able to defend the sentences that
are required to be imposed under the
law today.

I am a strong believer in law enforce-
ment and prosecution of those who vio-
late our laws, particularly criminals who
really do a lot of damage beyond just
dealing drugs.  They foster crime and
form gangs.  People who use cocaine
tend to be violent.  Even more, in some
ways, people who use crack cocaine, as
opposed to powder cocaine, tend to be
paranoid and violent.  It is not a good
thing.

We don’t need to give up the progress
that has been made, but at the same
time we need to fix the sentencing.  I
oppose anything that represents a 50,
60, 70, or 80 percent reduction in penal-
ties but a significant rebalancing of that
would be justified.

Id. at S10492 (Statement of Sen. Sessions).
Senator Sessions did not explain, however,
what calculus led him to reject ‘‘a 50, 60,
70, or 80 percent reduction’’ in penalties as
excessive in the face of his concerns with
crack-related paranoia and violence.
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While it was clear that compromise on
the quantity ratio would be required, pre-
cisely how or why the Senate Judiciary
Committee settled on the 18:1 ratio in the
bill that it eventually reported to the full
Senate, and what medical, chemical, physi-
ological, or other scientific or social science
evidence, if any, supported that ratio, is
unclear from the available legislative histo-
ry.  Perhaps the clearest hint of the basis
for the 18:1 ratio comes from a July 10,
2010, letter from members of the Senate
Judiciary Committee to ‘‘Colleagues,’’ urg-
ing support for S. 1789.  Amicus Curiae
Brief (docket no. 262), Exhibit 5 (also
available at http:  //www.famm.org/
Repository/Files/FairSentencingActHouse
DearColleagueB15D.pdf).  In pertinent
part, that letter states the following:

The Fair Sentencing Act would estab-
lish an 18:1 crack-powder ratio, which
reflects a bipartisan compromise that
was reached in the Senate Judiciary
Committee.  This 18:1 ratio responds to
concerns raised by many in law en-
forcement, who agree that the 100:1 dis-
parity is unjustified, but argue that
crack is associated with greater levels of
violence and therefore should be subject
to tougher penalties.

Id. (emphasis added).  Even then, howev-
er, this letter leaves to the imagination
precisely what calculus led the members of
the Senate Judiciary Committee to deter-
mine that the appropriate ‘‘compromise’’
ratio was 18:1.

d. The compromise in the
House and Senate

The House Judiciary Subcommittee and
the full House Judiciary Committee re-
ported H.R. 3245, which would have estab-
lished a 1:1 ratio, to the full House on
December 1, 2009.  On March 15, 2010,
the Senate Judiciary Committee, ‘‘without
written report—reported by Patrick J. Le-
ahy with an amendment in the nature of a

substitute S. 1789, the Fair Sentencing Act
of 2009 by a[n] 18–0 vote, which would
lower the 100 to 1 disparity between crack
and powder cocaine to 18 to 1.’’ H.R. Rep.
111–712, 124–25, 2011 WL 102773, *99.
Just two days later, on March 17, 2010, the
Senate passed S. 1789, with a minor
amendment, by unanimous consent.  On
March 18, 2010, S. 1789 was referred to
the House Judiciary Committee.  On July
28, 2010, S. 1789 ‘‘passed the House on the
suspension calendar by voice vote,’’ after
limited debate.  Id.;  156 Cong. Rec.
H6196–01, 2010 WL 2942883 (daily ed.
‘‘Proceedings and Debates,’’ July 28, 2010).
On August 3, 2010, President Barrack
Obama signed S. 1789 into law (Public Law
No. 111–220, 124 Stat. 2372).  Id.

It is clear from the legislative history
that proponents of S. 1789, as amended in
the Senate Judiciary Committee to in-
crease the ‘‘new’’ crack-to-powder ratio
from 1:1 to 18:1, saw it as a political ‘‘com-
promise.’’  In a statement on the floor of
the Senate on March 17, 2010, after S.
1789 reached the floor, Senator Durbin
sought passage of the amended bill by
unanimous consent, repeatedly describing
it as a ‘‘bipartisan compromise.’’  See 156
Cong. Rec. S1680–02, S1680–S1681 (State-
ment of Sen. Durbin).  He explained:

We have talked about the need to
address the crack-powder disparity for
too long.  Every day that passes with-
out taking action to solve this problem
is another day that people are being
sentenced under a law that virtually ev-
eryone agrees is unjust.  I wish this
bill went further.  My initial bill es-
tablished a 1–to–1 ratio, but this is a
good bipartisan compromise.  If this
bill is enacted into law, it will immedi-
ately ensure that every year, thousands
of people are treated more fairly in our
criminal justice system.  I hope my col-
leagues, when they hear about our ef-
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forts on this, will join in supporting our
efforts to deal with this disparity.

Id. at S1681 (emphasis added).  Senator
Durbin also quoted Attorney General
Holder as describing the compromise bill
as ‘‘ ‘mak[ing] progress toward achieving a
more just sentencing policy while main-
taining the necessary law enforcement
tools to appropriately punish violent and
dangerous drug traffickers.’ ’’  Id.

There being no objection, a statement of
Wade Henderson, president of The Lead-
ership Conference, in support of S. 1789,
was also recorded in the record.  Id. In
pertinent part, Mr. Henderson’s statement
was as follows:

For nearly two decades, The Leader-
ship Conference has fought for the com-
plete elimination of the unjustified and
racially discriminatory disparity in sen-
tencing between the crack and powder
forms of cocaine.  This disparity sub-
verts justice, undermines confidence in
our criminal justice system, and wreaks
havoc on the African–American commu-
nity.  We strongly supported Senator
Dick Durbin’s bill, S. 1789, which would
have completely eliminated the dispari-
ty.

While we are disappointed that the
goal of complete elimination has not yet
been accomplished and that discrimina-
tion will remain, The Leadership Con-
ference considers the Senate Judiciary
Committee’s unanimous passage of the
amended version of S. 1789, which re-
duces the disparity from a ratio of 100–
to–1 to 18–to–1, to be a step forward.

This legislation represents progress
but not the end of the fight.  As Dr.
King said, [‘‘]An unjust law is a code
that is out of harmony with the moral
law.[’’]  We are committed to redoubling
our efforts to obtain complete elimina-
tion of this sentencing disparity—the
only fair and just solution.

156 Cong. Rec. S1680–02, S1681 (emphasis
added).

Senator Leahy echoed Senator Durbin’s
wish that the bill had gone further toward
total elimination of the crack-to-powder
disparity:

The racial imbalance that has resulted
from the cocaine sentencing disparity
disparages the Constitution’s promise of
equal treatment for all Americans.  Al-
though this bill is not perfect, its pas-
sage marks a significant step forward
in making our drug laws fairer and
more rational.  Despite my belief that
parity was the better policy, I have
joined with Senator Durbin and sup-
port the progress represented by his
compromise with Senator Sessions.  It
reduces the disparities that leave some
in jail for years while their more privi-
leged counterparts go home after rela-
tively brief sentences.  Today, that com-
promise means we are one step closer to
fixing this decades-old injustice.

Id. at S1683 (statement of Sen. Leahy).
The bill did pass the Senate by unani-

mous consent on March 17, 2010, and
moved on to the House, where it displaced
the House’s version, H.R. 3245, which
called for a 1:1 ratio.  In his remarks
urging passage of the comprise bill by the
House, Representative Scott of Virginia,
one of the House sponsors, also recognized
that ‘‘S.1789, the Fair Sentencing Act of
2010, is a bipartisan compromise that was
negotiated and drafted by Democratic and
Republican members of the Senate Judi-
ciary Committee.’’  156 Cong. Rec. H6196–
01, H6197, 2010 WL 2942883 (daily ed.
‘‘Proceedings and Debates,’’ July 28, 2010)
(statement of Rep. Scott).  He also stated,
‘‘The legislation does not fully eliminate
the 100–to–1 disparity in sentencing for
crack and powder, but it does make good
progress in addressing what is widely rec-
ognized as unfair treatment of like offend-
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ers based simply on the form of cocaine
they possessed.’’ Id.

This theme of ‘‘compromise,’’ ‘‘good
progress,’’ and ‘‘a step in the right di-
rection’’ was echoed in the statements of
other representatives supporting passage
of the bill, none of whom described the bill
as fully and fairly eliminating unwarranted
disparities between crack and powder co-
caine:

1 In a speech to the House, Represen-
tative Henry C. ‘‘Hank’’ Johnson of
Georgia stated, ‘‘Mr. Speaker, I rise
today in support of S. 1789, the Fair
Sentencing Act of 2010.  For too
long, crack cocaine users, predomi-
nantly minorities, have been subject
to excessive penalties when com-
pared to users of powder cocaine
even though both drugs are chemi-
cally identical.  While this bill does
not go far enough towards righting
this injustice, it is a tremendous
step in the right direction, and I
commend Senator Durbin and the
rest of the Senate for passing this
long overdue piece of legislation and
urge my colleagues to support this
billTTTT I urge my colleagues to take
an enormous step in the right di-
rection by supporting this bill to
greatly improve this outdated and
discriminatory law.  I urge my col-
leagues to support this bill.’’  See 156
Cong. Rec. E1498–02, E1498–E1499,
2010 WL 2986745 (July 30, 2010) (ex-
tension of Mr. Johnson’s remarks
from July 28, 2010) (emphasis add-
ed).

1 Similarly, Representative Clyburn of
South Carolina stated, ‘‘Although I’m
disappointed that this measure does
not entirely eliminate the disparity, I
want to commend Senators Durbin,
Sessions, and Coburn for crafting a
very significant compromise.  The

Fair Sentencing Act of 2009 will sig-
nificantly reduce the disparity in sen-
tencing for crack and powder cocaine
and help to correct an enormous dis-
parity in our criminal justice sys-
tem.’’  156 Cong. Rec. H6196–01,
H6198.

1 Representative Sensenbrenner of
Wisconsin stated, ‘‘This is a very fair
compromise.  I salute the three
members of the other body who
worked the compromise out.  It is a
compromise that should be endorsed
by this body and sent to the Presi-
dent.  I urge an ‘aye’ vote.’’  Id.

1 Representative Lee of Texas stated,
‘‘So there’s more work to be done,
Mr. Speaker.  But I believe this is a
first step and all good-thinking
Americans who understand justice
will appreciate the fact that we are
eliminating these disparities.’’  Id. at
H6198–H6199.

1 Representative Paul of Texas stated,
‘‘Mr. Speaker, I rise in support of
this legislation.  It’s called the Fair
Sentencing Act. I’d like to rename it,
though.  I’d like to call it the Slight-
ly Fairer Resentencing Act, because
it really makes an attempt to correct
a very, very serious problem in equal
justice in our systems, and that ef-
fort I think we should all applaud.  I
would have much preferred H.R.
3245 [with a 1:1 ratio].’’  Id. at
H6203.

1 In the revision and extension of his
remarks on the floor, Representative
Paul added the following:  ‘‘I rise in
reluctant support for S. 1789TTTT
My support is reluctant because S.
1789 is an uncomfortable mix of
some provisions that reduce the
harms of the federal war on drugs
and other provisions that increase
the harms of that disastrous and un-
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constitutional war.  I am supporting
this legislation because I am opti-
mistic the legislation’s overall effect
will be positiveTTTT While imperfect,
I am optimistic that the Senate bill
being considered today will reduce
the harms of the federal drug war.
I also hope consideration of this leg-
islation will enliven interest in end-
ing the federal war on drugs.’’  Rep-
resentative Paul stated that he
would have preferred Representative
Scott’s bill, H.R. 3245, which would
have eliminated the disparity entire-
ly, to the ‘‘compromise’’ bill, because
the ‘‘compromise’’ bill reduces the
disparity to ‘‘only 18 to one.’’  How-
ever, he concluded, ‘‘The Senate bill
does make a step in the right di-
rection’’ Id. at H6203–H6204.

1 Representative Hoyer of Maryland
stated, ‘‘This bill has overwhelming
bipartisan support.  Whatever their
opinions on drug policies, members
of law enforcement, community advo-
cates, and Members of Congress
overwhelmingly support this bill.’’
Id. at H6203.

1 Representative Daniel E. Lungren of
California, who was one of the origi-
nal sponsors of the 1986 Act, assert-
ed that the ‘‘context’’ of the 1986 Act
explained the passage of the 100:1
ratio. He then added, ‘‘Having said
that, the [co]nclusion that there is a
basis for treating crack and powder
differently is in no way a justification
for the 100–to–1 sentencing ratio
contained in the 1986 drug bill.  We
initially came out of committee with
a 20–to–1 ratio.  By the time we
finished on the floor, it was 100–to–1.
We didn’t really have an evidentiary
basis for it, but that’s what we did,
thinking we were doing the right
thing at the time.  Certainly, one of
the sad ironies in this entire episode

is that a bill which was characterized
by some as a response to the crack
epidemic in African American com-
munities has led to racial sentencing
disparities which simply cannot be
ignored in any reasoned discussion of
this issue.  When African Americans,
low-level crack defendants, represent
10 times the number of low-level
white crack defendants, I don’t think
we can simply close our eyes.’’  Id.
at H6202 (emphasis added).  Repre-
sentative Lungren stated that he
‘‘cannot, and could not, support the
legislation reported out of our com-
mittee to completely eliminate any
disparity in treatment of these illicit
substances,’’ and that the new 28
gram threshold ‘‘serves the interests
of law enforcement in reaching
wholesale and mid-level traffickers’’
who ‘‘often trafficked in 1–ounce
quantities,’’ because it was ‘‘close to
the 1 ounce.’’  Id. He also described
the reduced 18:1 ratio as ‘‘tough but
fair,’’ but not in terms of a ratio now
founded on science and empirical
data, but as ‘‘a good compromise.’’
Id.

1 Representative Ellison of Minnesota,
some of whose comments appear at
the beginning of this opinion, did
describe the reduction of the ratio as
‘‘based on what we know about the
disparity in crack cocaine sentencing
now, what we’ve learned over the
years,’’ and thanked his colleagues
on the other side of the aisle ‘‘for
yielding to evidence, which I think is
so important,’’ but it is clear that he
believed that the evidence supported
full equivalence of crack and powder
cocaine, because the difference be-
tween them ‘‘is the difference[ ] be-
tween water and ice.’’  Id. at H6202.
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Similarly, the one opponent of the bill to
offer a statement, Representative Smith of
Texas, who would have preferred to keep
the 100:1 ratio intact, did not argue that
the 100:1 ratio properly addressed the dif-
ferences between crack and powder co-
caine, only that the harsher ratio had
helped reduce drug crimes in the United
States and that lowering the ratio would
‘‘send the wrong message’’ and potentially
bring a crime epidemic back to the coun-
try.  See, e.g., id. at H6197–H6198 (State-
ment of Rep. Smith (TX)) (noting the re-
duction in crime rates in the last 20 years
since enactment of ‘‘these tough Federal
trafficking penalties’’ and asking, ‘‘What’s
wrong with that?  Why do we want to
risk another surge of addiction and vio-
lence by reducing penalties?’’ and ‘‘Why
enact legislation that could endanger our
children and bring violence back to our
inner-city communities?’’ and closing, ‘‘I
cannot support legislation that might en-
able the violent and devastating crack co-
caine epidemic of the past to become a
clear and present danger.’’);  id. at H6203
(subsequent statement of Rep. Smith)
(‘‘This bill sends the wrong message to
drug dealers and those who traffic in de-
stroying Americans’ lives.  It sends the
message that Congress takes drug crimes
less seriously than they did.  The bill be-
fore us threatens to return America to the
days when crack cocaine corroded the
minds and bodies of our children, decimat-
ed a generation, and destroyed communi-
ties.’’).

This theme of ‘‘compromise’’ as the moti-
vation for the 2010 FSA continued after
President Obama signed the bill in post-
passage laudatory comments from spon-
sors of the various bills.  Just days after
President Obama signed the 2010 FSA,
Senator Kaufman noted that ‘‘[t]his re-
form, which significantly narrows the sen-
tencing disparity between crack and pow-
der cocaine from 100:1 to 18:1, is a long

overdue victory for a criminal justice sys-
tem rooted in fundamental fairness.’’
However, he also noted that then-Senator
Biden had introduced a bill in 2007 that
changed the debate from whether the dis-
parity should be reduced, by ‘‘shift[ing] the
burden to the naysayers to justify why 1:1
wasn’t the right policy solution.’’ He also
noted that, after Senator Durbin took over
sponsorship of the bill, he ‘‘worked closely
with colleagues on both sides of the aisle to
find a compromise that would both satisfy
the needs of law enforcement and return
fundamental fairness to the sentencing for
these sorts of offenses.’’  156 Cong. Rec.
S6866–02, S6867, 2010 WL 3058509 (daily
ed. Aug. 5, 2010).

Similarly, Senator Durbin included the
following concerning the 2010 FSA in his
December 22, 2010, statement of ‘‘Senate
Accomplishments’’:

No. 18 is a bill I worked on, and the
most unlikely political odd couple on
Capitol Hill, JEFF SESSIONS.  It is
the Fair Sentencing Act which reduced
the unfair disparity in sentencing be-
tween crack and powder cocaine.  There
are literally thousands of men and wom-
en serving time in prison because of this
disparity in sentencing.  Senator Ses-
sions and I reached an accommodation,
an agreement, a compromise on sentenc-
ing which brings us closer to the reality
of the danger of the narcotics involved.
I thank him for his bipartisan coopera-
tion.

156 Cong. Rec. S11012–01, S11013, 2010
WL 5185246 (daily ed. Dec. 22, 2010).

Perhaps the most enthusiastic endorse-
ment of the 18:1 ratio to be found in the
legislative record is South Carolina Repre-
sentative Bob Inglis’s September 16, 2010,
speech ‘‘Celebrating Passage Of S. 1789,
Fair Sentencing Act of 2010,’’ which in-
cluded the following statement:
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A broad coalition of civil rights, crimi-
nal justice, community-based, and faith-
based organizations have joined forces
to rectify the disparity.  With the pas-
sage of the Fair Sentencing Act of 2010
(S.1789), the sentencing disparity is cor-
rected from the current 100 to 1 ratio to
18 to 1, while establishing stiff new pen-
alties for serious drug offenses.

156 Cong. Rec. E1665–05, E1666.  Yet,
even Representative Inglis’s statement is
not an assertion that the 18:1 ratio fully
corrects the crack/powder disparity.

e. Summary
In short, whatever new information Con-

gress had or new investigation Congress
did appeared to support complete elimina-
tion of the 100:1 disparity.  Only political
compromise resulted in the passage of the
18:1 ratio, for which no specific justifica-
tion can be found in the legislative history.
Compare Robinson, 542 F.3d at 1047
(‘‘The 1986 Act’s legislative history con-
tains ‘no discussion of the 100:1 ratio,’ ’’
(quoting William Spade, Jr., Beyond the
100:1 Ratio:  Towards a Rational Cocaine
Sentencing Policy, 38 ARIZ. L. REV. 1233,
1252 (1996)));  Spears, 469 F.3d at 1182–83
(Bye, J., dissenting) (‘‘The Commission
next examined the legislators’ statements
[in support of the 1986 Act] in an attempt
to identify their intent in adopting the
100:1 ratio, prefaced with the comment
‘there is no authoritative legislative history
that explains Congress’s rationale for se-
lecting the 100–to–1 drug quantity ratio
for powder cocaine and crack cocaine of-
fenses.’ ’’ (quoting Sentencing Commis-
sion’s May 2002 Report to Congress on
‘Cocaine and Federal Sentencing Policy’ at
7)).

2. Guidelines amendments based on
directives, not institutional exper-
tise

Section 8 of the 2010 FSA provided the
Sentencing Commission with emergency

authority to amend the Guidelines, as fol-
lows:

The United States Sentencing Commis-
sion shall—

(1) promulgate the guidelines, policy
statements, or amendments provided for
in this Act as soon as practicable, and in
any event not later than 90 days after
the date of enactment of this Act, in
accordance with the procedure set forth
in section 21(a) of the Sentencing Act of
1987 (28 U.S.C. 994 note), as though the
authority under that Act had not ex-
pired;  and

(2) pursuant to the emergency au-
thority provided under paragraph (1),
make such conforming amendments to
the Federal sentencing guidelines as the
Commission determines necessary to
achieve consistency with other guideline
provisions and applicable law.

Pub.L. No. 111–220 § 8, 124 Stat. 2372,
2374 (emphasis added).

The Commission did, indeed, promulgate
‘‘conforming amendments’’ to the Sentenc-
ing Guidelines on November 1, 2010.  See
2010 SUPPLEMENT.  Amendment 748 to the
Sentencing Guidelines reflected the quanti-
ty ratio adjustments in light of the 18:1
ratio in the 2010 FSA. Id., Vol. 4 at 36.
The ‘‘Reason for Amendment’’ offered by
the Commission was that it ‘‘implements
the emergency directive in section 8 of the
Fair Sentencing Act of 2010, Pub.L. 111–
220 (the ‘‘Act’’).’’  Id. at 42.  The Commis-
sion then explained the methodology it
used to establish base offense levels con-
forming to the new 18:1 ratio, as follows:

To account for these statutory changes
[to the quantities triggering mandatory
minimum sentences for crack offenses in
the 2010 FSA], the amendment con-
forms the guideline penalty structure for
crack cocaine offenses to the approach
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followed for other drugs, i.e., the base
offense levels for crack cocaine are set
in the Drug Quantity Table so that the
statutory minimum penalties correspond
to levels 26 and 32.  See generally
§ 2D1.1, comment. (backg’d).  Accord-
ingly, using the new drug quantities es-
tablished by the Act, offenses involving
28 grams or more of crack cocaine are
assigned a base offense level of 26, of-
fenses involving 280 grams or more of
crack cocaine are assigned a base of-
fense level of 32, and other offense levels
are established by extrapolating upward
and downward.  Conforming to this ap-
proach ensures that the relationship be-
tween the statutory penalties for crack
cocaine offenses and the statutory penal-
ties for offenses involving other drugs is
consistently and proportionally reflected
throughout the Drug Quantity Table.

See 2010 SUPPLEMENT, Vol. 4 at 43.
The ‘‘Reason for Amendment’’ does not

indicate any independent findings by the
Commission or any independent analysis
of medical, chemical, physiological, or oth-
er scientific or social science evidence ex-
plaining why the 18:1 ratio is appropriate.
Nevertheless, the prosecution argues that
‘‘the new crack guidelines and new statuto-
ry weights incorporating non-identical
treatment of crack and powder cocaine set
forth in the 2010 FSA are based upon the
Commission’s empirical research and at
least 15 years of public debate over the
appropriate crack/powder cocaine ratio,’’
citing the Commission’s recommendations
of a ratio of 20:1 in both its 2002 and 2007
Reports.  Prosecution’s Brief (docket no.
263) at 3. In my view, the best that can be
said for the 18:1 ratio is that it is below the
‘‘ceiling’’ of 20:1 that the Commission has
grudgingly endorsed since 2002, and that
grudging endorsement, I have suggested—
and nothing has persuaded me different-
ly—is influenced by political consider-
ations, not medical, chemical, physiological,

or other scientific or social science evi-
dence.  See Gully, 619 F.Supp.2d at 642.

3. Continuation of the old flaws

Not only was the 18:1 ratio in the 2010
FSA and the November 1, 2010, amend-
ments to the Sentencing Guidelines the
product of political compromise, not an
authoritative rationale, it continued the
same flaws that were present in the 100:1
ratio in the 1986 Act. As was the case with
the 1986 Act, these continuing problems
arise in substantial part from the lack of
any correlation between the magnitude of
the real or perceived harms of crack co-
caine to an 18:1 crack-to-powder disparity.
I will now survey these continuing prob-
lems.
a. Overblown fears and unpersuasive

rationales

First, there is still no persuasive ratio-
nale for maintaining the crack/powder dis-
parity at all, let alone maintaining it at
18:1.  To the extent that the rationale for
maintaining some disparity is that elimi-
nating the disparity, and thereby reducing
punishments for crack offenses, sends the
‘‘wrong message’’ that Congress is not
‘‘serious’’ about drug offenses, see, e.g., 156
Cong. Rec. H6196–01, H6203 (statement of
Rep. Smith) (‘‘This bill sends the wrong
message to drug dealers and those who
traffic in destroying Americans’ lives.  It
sends the message that Congress takes
drug crimes less seriously than they
did.’’), the same ‘‘seriousness’’ rationale for
the 1986 Act, see Robinson, 542 F.3d at
1047 (the 100:1 ratio in the 1986 Act ‘‘was
selected TTT after Congress decided to
double the 50:1 ratio found in an earlier
version of the legislation to ‘symbolize re-
doubled Congressional seriousness’ on the
issue’’ (quoting Clary, 846 F.Supp. at
784)), has not silenced decades of wide-
spread criticism that, in being ‘‘serious’’
about drug crimes, the 1986 Act is serious-
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ly unfair.  See generally H.R.Rep. No.
670(I), 111th Cong., 2nd Sess.2010, 2010
WL 4883203;  Kimbrough, 552 U.S. at 96,
128 S.Ct. 558 (the Sentencing Commission
‘‘later determined that the crack/powder
sentencing disparity is generally unwar-
ranted’’ (citing the 2002 Report of the
United States Sentencing Commission at
91)).  The 18:1 rationale also appears to
be based on the same fears about the
risks and harms of crack cocaine that mo-
tivated the larger disparity in the 1986
Act, See generally H.R.Rep. No. 670(I),
111th Cong., 2nd Sess.2010, 2010 WL
4883203 (views of dissenters in the House
Judiciary Committee),10 but those fears
have now been shown to be overblown.
See supra, Section II.A.2.a., beginning on
page 22.  To the extent that any more
specific or different rationale for the 18:1
disparity can be found in the legislative
history of the 2010 FSA, that rationale
appears to be that the new 28–gram
threshold for a statutory mandatory mini-
mum sentence of 5 years ‘‘serves the in-
terests of law enforcement in reaching
wholesale and mid-level traffickers’’ who
‘‘often trafficked in 1–ounce quantities,’’
because it is ‘‘close to the 1 ounce.’’  156
Cong. Rec. H6196–01, H6202 (statement of
Rep. Lungren).  Nothing in the legislative
history indicates that this rationale was
generally accepted by the opponents of
eliminating the disparity entirely;  it cer-
tainly was not embraced by the majority
of those who accepted the ‘‘compromise.’’
Thus, the 18:1 ratio continues to be a ratio
in search of a persuasive rationale.
b. Inconsistency with the goals of the

1986 Act and the 2010 FSA

In Kimbrough, the Supreme Court not-
ed that the Commission had recognized

that the 100:1 ratio was ‘‘inconsistent with
the 1986 Act’s goal of punishing major
drug traffickers more severely than low-
level drug dealers,’’ because importers and
major dealers generally deal in powder,
but street-level dealers deal in crack, lead-
ing to the ‘‘anomalous’’ result that retail
crack dealers got longer sentences than
the wholesale distributors who supplied
them with the powder they used to make
crack.  552 U.S. at 98, 128 S.Ct. 558.  I
noted, supra, beginning on page 26, that
this problem arose, at least in part, from
failure to recognize that the two forms of
cocaine are readily convertible into each
other and that their ‘‘convertibility’’ is part
of the usual course of cocaine trafficking,
from producers to retail purchasers.
Nothing in the change to an 18:1 ratio
fairly or fully addresses this ‘‘convertibili-
ty’’ of powder and crack cocaine or the
‘‘anomalous’’ effect of sentencing low-level
retail crack dealers to longer sentences
than their wholesale suppliers of powder.
While the sentencing ‘‘anomaly’’ is likely to
be somewhat mitigated by a less extreme
ratio, it remains an ‘‘anomaly,’’ where ‘‘the
chemical difference between crack and
[powder] cocaine is the difference[ ] be-
tween water and ice,’’ and it is just as
difficult to explain to people that, for doing
the same thing, they should get 18–to–1
more severe treatment.  156 Cong. Rec.
H6196–01, H6202, 2010 2942883 (daily ed.
July 28, 2010) (statement of Rep. Ellison).
It still ‘‘doesn’t make sense.’’  Id.

In this respect, the 18:1 ratio also fails
the goal of the 2010 FSA, which was ‘‘to
restore fairness to Federal cocaine sen-
tencing.’’ 11  Thus, Representative Paul’s

10. The views of the dissenters in the House
Judiciary Committee are summarized, supra,
beginning on page 45.

11. This is how S. 1789 is always identified in
the Congressional Record.  S. 1789 has no
provision identifying its ‘‘purpose,’’ just as it
has no provision identifying any ‘‘findings’’ on
which it is based.
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description of the 2010 FSA as ‘‘the Slight-
ly Fairer Resentencing Act’’ is also partic-
ularly apt in light of the difference be-
tween the stated goal and what the Act
actually achieves.  Id. at H6203.
c. Continued pernicious racial impact

The third problem with the 100:1 ratio
recognized by the Commission, and noted
in Kimbrough, was that, because a large
majority of crack defendants are black, the
severe sentences required by the 100:1
ratio ‘‘are imposed ‘primarily on black of-
fenders.’ ’’  Kimbrough, 552 U.S. at 98, 128
S.Ct. 558 (quoting the 2002 Report at 103).
Nothing in the legislative record or the
Commission’s statistical analyses suggests
that reducing the ratio to 18:1 will mean
that black offenders will become a smaller
majority or a minority of offenders convict-
ed of crack offenses.  See H.R.Rep. No.
670(I), 111th Cong., 2nd Sess.2010, 2010
WL 4883203, *3 (‘‘Government data dem-
onstrate that drug use rates are similar
among all racial and ethnic groups.  For
crack cocaine, two-thirds of users in the
U.S. are white or Hispanic.’’).  Thus, while
crack offenders may receive less severe
sentences under the 18:1 ratio, they will
still receive more severe sentences than
powder offenders, and those more severe
sentences will continue to be imposed pri-
marily on black offenders.  It is little com-
fort to say that the erosion of public confi-
dence in the federal courts arising from
such disparate impact on a racial minority
will be slowed, but not eliminated.  See
2004 Report at 131, 135.  In this respect,
Representative Paul’s description of the
2010 FSA as ‘‘the Slightly Fairer Resen-
tencing Act’’ is also particularly apt.  156
Cong. Rec. H6196–01, H6203, 2010 WL
2942883 (daily ed. July 28, 2010).

d. Use of the ratio as a ‘‘proxy’’
for perceived harms

In Gully, I noted that the 100:1 ratio in
the 1986 Act was based, in part, on an

assumption that ‘‘the crack-to-powder ratio
is an appropriate proxy for the supposed
seriousness of crack cocaine crimes rela-
tive to powder cocaine crimes generally.’’
619 F.Supp.2d at 638.  I also noted that
‘‘sliding’’ ratios also relied on the assump-
tion that the crack-to-powder ratio could
be used as ‘‘a proxy for the seriousness of
a particular defendant’s offenses, so that
the appropriate ratio might vary from case
to case depending, for example, on the
nature of a particular defendant’s drug-
trafficking offenses and related conduct.’’
Id. I suggested that, even if crack is in
some respects more harmful than powder
cocaine, ‘‘the 100:1 ratio is a remarkably
blunt instrument to address those effects,
because it simply assumes that the quanti-
ty ratio can be a proxy for these other
harms, instead of basing the punishment
on the additional criminal effects and use
of weapons when they are present in a
particular case.’’  Id. at 641 (emphasis in
the original).  I concluded ‘‘that the appro-
priate course is to treat interchangeable
forms of cocaine as equivalents, and to
enhance punishment when additional crim-
inal effects and use of weapons, for exam-
ple, are present in a particular case.’’  Id.

Nothing about the 18:1 ratio squarely
addresses this problem.  Indeed, it is clear
that the opponents of eliminating the
crack/powder disparity in its entirety con-
tinued to believe that it was appropriate to
use the quantity ratio as a proxy for the
perceived greater harms of crack cocaine.
See, e.g., H.R.Rep. No. 670(I), 111th Cong.,
2nd Sess.2010, 2010 WL 4883203 (views of
dissenters in the House Judiciary Commit-
tee);  see supra, beginning on page 45.
The 18:1 ratio is a significant downward
‘‘slide’’ from the 100:1 ratio and is certainly
a less blunt instrument than a 100:1 ratio.
Nevertheless, the 18:1 ratio remains a
blunt instrument to address the perceived
greater harms of crack cocaine, instead of
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basing the punishment on the additional
criminal effects, such as use of weapons,
when they are present in a particular
case—even if there were adequate support
for the premise that crack cocaine involves
all of the perceived greater harms.

4. Additional concerns with the new
sentencing scheme

The 2010 FSA and, more specifically,
the Sentencing Guidelines amendments
promulgated at the direction of Congress
in the 2010 FSA, actually introduce new

concerns, as well as continuing and only
partially ameliorating the old ones.  At the
same time that the 2010 FSA dictated a
reduction of the crack-to-powder ratio to
18:1, it also dictated that the Commission
adopt enhancements for certain aggrava-
ting circumstances in drug-trafficking
cases.  Specifically, Section 5 of the 2010
FSA dictated enhancements for acts of
violence during the course of a drug-traf-
ficking offense,12 and Section 6 dictated
enhancements based on a defendant’s role
and certain aggravating factors.13

12. Specifically, Section 5 provides as follows:
Pursuant to its authority under section

994 of title 28, United States Code, the
United States Sentencing Commission shall
review and amend the Federal sentencing
guidelines to ensure that the guidelines pro-
vide an additional penalty increase of at
least 2 offense levels if the defendant used
violence, made a credible threat to use vio-
lence, or directed the use of violence during
a drug trafficking offense.

Pub.L. No. 111–220, § 5, 124 Stat. 2372,
2373.

13. Specifically, Section 6 provides as follows:
Pursuant to its authority under section

994 of title 28, United States Code, the
United States Sentencing Commission shall
review and amend the Federal sentencing
guidelines to ensure an additional increase
of at least 2 offense levels if—

(1) the defendant bribed, or attempted to
bribe, a Federal, State, or local law en-
forcement official in connection with a
drug trafficking offense;
(2) the defendant maintained an estab-
lishment for the manufacture or distri-
bution of a controlled substance, as gen-
erally described in section 416 of the
Controlled Substances Act (21 U.S.C.
856);  or
(3)(A) the defendant is an organizer,
leader, manager, or supervisor of drug
trafficking activity subject to an aggrava-
ting role enhancement under the guide-
lines;  and
(B) the offense involved 1 or more of the
following super-aggravating factors:
(i) The defendant—
(I) used another person to purchase, sell,
transport, or store controlled substances;

(II) used impulse, fear, friendship, affec-
tion, or some combination thereof to in-
volve such person in the offense;  and
(III) such person had a minimum knowl-
edge of the illegal enterprise and was to
receive little or no compensation from the
illegal transaction.
(ii) The defendant—
(I) knowingly distributed a controlled
substance to a person under the age of 18
years, a person over the age of 64 years,
or a pregnant individual;
(II) knowingly involved a person under
the age of 18 years, a person over the age
of 64 years, or a pregnant individual in
drug trafficking;
(III) knowingly distributed a controlled
substance to an individual who was un-
usually vulnerable due to physical or
mental condition, or who was particular-
ly susceptible to criminal conduct;  or
(IV) knowingly involved an individual
who was unusually vulnerable due to
physical or mental condition, or who was
particularly susceptible to criminal con-
duct, in the offense.
(iii) The defendant was involved in the
importation into the United States of a
controlled substance.
(iv) The defendant engaged in witness in-
timidation, tampered with or destroyed
evidence, or otherwise obstructed justice
in connection with the investigation or
prosecution of the offense.
(v) The defendant committed the drug
trafficking offense as part of a pattern of
criminal conduct engaged in as a liveli-
hood.

Pub.L. No. 111–220, § 6, 124 Stat. 2372,
2373–74.
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The Commission responded by enacting
new subsection (b)(2) to U.S.S.G. § 2D1.1,
in response to Section 5 of the 2010 FSA,
‘‘to create a new specific offense character-
istic at subsection (b)(2) providing an en-
hancement of 2 levels if the defendant used
violence, made a credible threat to use
violence, or directed the use of violence.’’
See 2010 SUPPLEMENT, Vol. 4 at 44.  It also
responded by amending U.S.S.G. § 2D1.1,
in response to § 6 of the 2010 FSA, to
create new specific offense characteristics
at subsections (b)(11) (providing a 2–level
enhancement if the defendant bribed, or
attempted to bribe, a law enforcement offi-
cer to facilitate the commission of the of-
fense), (b)(12) (providing a 2–level en-
hancement if the defendant maintained a
premises for the purpose of manufacturing
or distributing a controlled substance), and
(b)(14) (providing a 2–level enhancement if
the defendant receives an adjustment un-
der § 3B1.1 (Aggravating Role) and the
offense involved one or more of five speci-
fied factors).

While these new enhancements for ag-
gravating circumstances may be—and I
think often are—appropriate in particular
cases, they become problematic in crack
cases.  As the Federal Defender points
out, the new enhancements do not start
from a level playing field between crack
and powder defendants.  Indeed, the ‘‘su-
per aggravating factors’’ in Section

6(3)(B)(i)(I), (II), and (III) of the 2010
FSA, see supra, note 13, are present, sin-
gularly or in combination, in virtually ev-
ery case where there is an organizer, lead-
er, manager or supervisor as defined in
section (3)(A).  However, the base offense
level for a crack offender is already en-
hanced by the 18:1 ratio, apparently based
on the assumed presence of some of these
same aggravating circumstances, particu-
larly violence and gang activity, in crack
cases.  Thus, the result is what the Feder-
al Defender described as a ‘‘double wham-
my,’’ resulting from enhancement of a
crack sentence once for assumed presence
of harms or aggravating circumstances
and then again for the actual presence of
harms or aggravating circumstances in a
particular case.  Nothing allows me to as-
sume that these enhancements, further
skewing the treatment of crack offenders,
will necessarily be mitigated, in whole or in
part, either across-the-board or in specific
cases, by new mitigating role reductions
required by Section 7 of the 2010 FSA,14

and incorporated into U.S.S.G. § 3B1.2(a)
by the 2010 amendments to the Sentencing
Guidelines.

Thus, the 18:1 ratio in the 2010 amend-
ments to the Sentencing Guidelines ame-
liorates, but does not end, the injustices of
the 100:1 ratio.  Unfortunately, the reduc-
tion of the ratio, based on assumed harms
of crack cocaine, has been paired with

14. Specifically, Section 7 provides increased
emphasis on a defendant’s role and certain
mitigating factors, as follows:

Pursuant to its authority under section
994 of title 28, United States Code, the
United States Sentencing Commission shall
review and amend the Federal sentencing
guidelines and policy statements to ensure
that—

(1) if the defendant is subject to a mini-
mal role adjustment under the guidelines,
the base offense level for the defendant
based solely on drug quantity shall not
exceed level 32;  and

(2) there is an additional reduction of 2
offense levels if the defendant—
(A) otherwise qualifies for a minimal role
adjustment under the guidelines and had
a minimum knowledge of the illegal en-
terprise;
(B) was to receive no monetary compen-
sation from the illegal transaction;  and
(C) was motivated by an intimate or fa-
milial relationship or by threats or fear
when the defendant was otherwise un-
likely to commit such an offense.

Pub.L. No. 111–220, § 7, 124 Stat. 2372,
2374.
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certain new case-specific enhancements,
for the same kinds of harms, creating a
new ‘‘double whammy’’ effect in crack co-
caine cases that is not present in powder
cases.
C. Consideration Of The ‘‘New’’ Ratio

As I indicated at the beginning of this
opinion, I initially assumed that, in light of
the 2010 FSA and the 2010 amendments to
the Sentencing Guidelines, I would change
my opinion, set out in Gully, 619
F.Supp.2d at 641–42, from a 1:1 ratio to
the ‘‘new’’ 18:1 ratio, because I assumed
that Congress, the Sentencing Commis-
sion, or the prosecution in this case would
have had some medical, chemical, physio-
logical, or other scientific or social science
evidence to support that new ratio.  Un-
fortunately, I now find that my assump-
tions or expectations have not been ful-
filled.  The new 18:1 crack-to-powder ratio
is a dramatic improvement on the former
100:1 ratio and lessens the disparate im-
pact on crack defendants versus powder
defendants.  Nevertheless, I find that it is
just as irrational as the 100:1 ratio and
suffers from almost all of the same infirmi-
ties as the prior irrational ratio, plus some
additional concerns.

1. My analysis of the 18:1 ratio
a. Statutory minimums versus

sentencing guidelines

[2, 3] I recognize that ‘‘ ‘[n]othing in
the reasoning of Booker expands the au-
thority of a district court to sentence below
a statutory minimum.’ ’’  United States v.
Freemont, 513 F.3d 884, 890 (8th Cir.2008)
(quoting United States v. Williams, 474
F.3d 1130, 1132 (8th Cir.2007)).  The same
is true of the specific authorization in Kim-
brough, Spears, and Pepper for the district
court to reject, on categorical, policy
grounds, application of a guidelines sen-
tence.  See Kimbrough, 552 U.S. at 105,
128 S.Ct. 558 (stating, ‘‘If the 1986 Act

does not require the Commission to adhere
to the Act’s method for determining LSD
weights, it does not require the Commis-
sion—or, after Booker, sentencing
courts—to adhere to the 100–to–1 ratio for
crack cocaine quantities other than those
that trigger the statutory mandatory mini-
mum sentences.’’);  Spears, 555 U.S. at 267,
129 S.Ct. at 844 (noting that, although a
district court may reject a guidelines sen-
tence, categorically, on policy grounds, its
analysis of the § 3553(a) factors may prop-
erly stop, once it determines that a manda-
tory minimum sentence is required, thus
mooting any further arguments for a fur-
ther reduced sentence);  and compare Pep-
per, 131 S.Ct. at 1236 n. 1 (noting that the
charge against the defendant carried a
mandatory minimum sentence of 120
months of imprisonment, but the mandato-
ry minimum did not apply, because the
defendant was eligible for ‘‘safety-valve’’
relief pursuant to 18 U.S.C. § 3553(f) and
U.S.S.G. § 5C1.2, so that the mandatory
minimum sentence was not implicated by
the district court’s rejection of a guidelines
sentence on policy grounds).  However, as
even the prosecution concedes, there is
now no question that a district court has
the authority to vary from the sentencing
guidelines range based upon a policy dis-
agreement.  Thus, to the extent that the
18:1 ratio in the 2010 amendments to the
Guidelines affects a defendant’s sentence, I
may reject that ratio on policy grounds,
just as I rejected the 100:1 ratio in Gully.
See 619 F.Supp.2d at 641.

b. Determining factors

As my analysis of the 18:1 ratio in the
2010 FSA and the 2010 amendments to the
Sentencing Guidelines indicates, it is an
improvement over the injustices imposed
by the 100:1 ratio under the 1986 Act and
Guidelines, but it still suffers from most or
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all of those injustices, plus some additional
ones.  I find that the following factors
compel me to reject and vary categorically
from the 18:1 crack-cocaine guidelines
based on a policy disagreement with those
guidelines, even in ‘‘mine-run’’ cases:

1 Congress’s adoption of the 18:1 ratio
was the result of political compro-
mise and expediency, not the result
of reasoned analysis of new empirical
data or social science research;

1 The 18:1 ratio does not exemplify the
Sentencing Commission’s exercise of
its characteristic institutional role of
employing an empirical approach
based on data about past sentencing
practices to develop sentencing
guidelines, but is the result of con-
gressional mandates that still inter-
fere with and undermine the work of
the Sentencing Commission;

1 The assumptions about the relative
harmfulness of crack cocaine com-
pared to powder cocaine and the rel-
ative harms that come with traffick-
ing in those controlled substances
are not supported by research and
data in the decades since passage of
the 1986 Act and no effort has been
made to demonstrate that the 18:1
ratio is more proportional to any ad-
ditional harms of crack cocaine traf-
ficking, if any, that are borne out by
recent research;

1 The 18:1 ratio is still inconsistent
with the goals of the 1986 Act and is
also inconsistent with the 2010 FSA’s
goal of restoring ‘‘fairness’’ to federal
cocaine sentencing, because it tends
to have the anomalous effect of pun-
ishing low-level crack traffickers
more severely than major traffickers
in powder cocaine;

1 As a corollary to the prior point, the
18:1 ratio fails to recognize the ready
convertibility of crack and powder

cocaine or that such convertibility is
part of the usual course of cocaine
trafficking, from producers to retail
purchasers;

1 The 18:1 ratio still will have a dispro-
portionate impact on black offenders,
which will continue to foster disre-
spect for and lack of confidence in
the criminal justice system;

1 The 18:1 ratio, as a ‘‘proxy’’ for the
assumed risks and harms of crack
cocaine, remains a remarkably blunt
instrument to address those assumed
risks and harms;

1 Addition of enhancements for certain
aggravating circumstances, including
enhancements for violence, in specif-
ic cases, will operate as a ‘‘double
whammy’’ on crack cocaine defen-
dants, whom the 18:1 ratio already
punishes for the assumed presence
of such circumstances.

Cf. Gully, 619 F.Supp.2d at 641 (citing
similar reasons for rejecting the 100:1 ra-
tio).

c. The ‘‘unwarranted sentencing
disparities’’ argument

The prosecution’s response to these fac-
tors, weighing decisively against adoption
of the 18:1 ratio, is not to confront them,
but to mount a collateral attack, based on
the now rather tired argument that some
judges’ rejection of the 18:1 ratio on cate-
gorical, policy grounds, instead of adhering
to the 18:1 ratio passed by Congress and
adopted by the Sentencing Commission,
may cause ‘‘unwarranted’’ sentencing dis-
parities among defendants with similar
records who have been found guilty of
similar conduct, contrary to the goals of 18
U.S.C. § 3553(a)(6).  This argument still
does not convince me to adhere blindly to
the 18:1 ratio, when I believe that consid-
eration of all of the pertinent sentencing
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factors and policies requires a different
result.

First, in Kimbrough, the Supreme Court
expressly rejected the argument that dis-
trict courts should not be free to deviate
from the Guidelines, based on policy dis-
agreements, because allowing them to do
so would result in unwarranted disparities.
See Kimbrough, 552 U.S. at 107, 128 S.Ct.
558.  In Kimbrough, the ‘‘unwarranted
disparities’’ argument took two forms:  (1)
disparities between defendants subject to
mandatory minimums based on the quanti-
ty of crack cocaine involved in the offense
and defendants convicted of an offense in-
volving a quantity just under what would
qualify for a mandatory minimum;  and (2)
disparities between sentences based on re-
jection of the 100:1 ratio and sentences
based on adherence to that ratio.  See id.
The Court explained its rejection of both
of these arguments, as follows:

Neither of these arguments persuades
us to hold the crack/powder ratio un-
touchable by sentencing courts.  As to
the first, the LSD Guidelines we ap-
proved in [Neal v. United States, 516
U.S. 284, 116 S.Ct. 763, 133 L.Ed.2d 709
(1996),] create a similar risk of sentenc-
ing ‘‘cliffs.’’  An offender who possesses
LSD on a carrier medium weighing ten
grams is subject to the ten-year manda-
tory minimum, see 21 U.S.C.
§ 841(b)(1)(A)(v), but an offender whose
carrier medium weighs slightly less may
receive a considerably lower sentence
based on the Guidelines’ presumptive-
weight methodology.  Concerning the
second disparity, it is unquestioned that
uniformity remains an important goal
of sentencing.  As we explained in
Booker, however, advisory Guidelines
combined with appellate review for rea-
sonableness and ongoing revision of the
Guidelines in response to sentencing
practices will help to ‘‘avoid excessive
sentencing disparities.’’  543 U.S., at

264, 125 S.Ct. 738.  These measures will
not eliminate variations between district
courts, but our opinion in Booker recog-
nized that some departures from unifor-
mity were a necessary cost of the reme-
dy we adopted.  See id., at 263, 125
S.Ct. 738 (‘‘We cannot and do not claim
that use of a ‘reasonableness’ standard
will provide the uniformity that Con-
gress originally sought to secure
[through mandatory Guidelines].’’).  And
as to crack cocaine sentences in particu-
lar, we note a congressional control on
disparities:  possible variations among
district courts are constrained by the
mandatory minimums Congress pre-
scribed in the 1986 Act.

Moreover, to the extent that the Gov-
ernment correctly identifies risks of
‘‘unwarranted sentence disparities’’
within the meaning of 18 U.S.C.
§ 3553(a)(6), the proper solution is not
to treat the crack/powder ratio as man-
datory.  Section 3553(a)(6) directs dis-
trict courts to consider the need to avoid
unwarranted disparities—along with
other § 3553(a) factors—when imposing
sentences.  See Gall [v. United States ],
ante, 552 U.S. [38], at 49–51, n. 6, 53, 128
S.Ct. 586, at 596–597, n. 6, 599, 169
L.Ed.2d 445, 2007 WL 4292116 [ (2007) ].
Under this instruction, district courts
must take account of sentencing prac-
tices in other courts and the ‘‘cliffs’’
resulting from the statutory mandatory
minimum sentences.  To reach an ap-
propriate sentence, these disparities
must be weighed against the other
§ 3553(a) factors and any unwarranted
disparity created by the crack/powder
ratio itself.

Kimbrough, 552 U.S. at 107–108, 128 S.Ct.
558 (emphasis added;  footnote omitted).

Similarly, Judge Nancy Gertner of the
District of Massachusetts has rejected the
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notion that ‘‘unwarranted disparity’’ should
be measured in terms of adherence to the
Guidelines:

The extent of judicial ‘‘compliance’’
with the Guidelines is not a good meas-
ure of unwarranted disparity post-Book-
er as Professor Scott suggests [in Inter–
Judge Sentencing Disparity After Book-
er:  A First Look (Ind. Legal Studies
Research, Paper No. 140, 2010) ].
Judges are supposed to sentence outside
the guideline range when the range is
greater than necessary or insufficient to
meet the purposes of sentencing.  This
is especially so in career offender/crack
cocaine cases, like the instant one.  Var-
iances from the Guidelines are frequent
in this group precisely because the ca-
reer offender and crack cocaine guide-
lines are far too severe, clearly over-
broad, and, in the case of the crack
guideline, have a profoundly disparate
impact on African American offenders.

In effect, an outside the guideline sen-
tence may not be optional;  it may well
be essential to prevent both unwarrant-

ed disparity and unwarranted unifor-
mity.  Under the Guidelines, for exam-
ple, the supplier of cocaine who does his
dirty work through street dealers will
have little or no criminal record;  he may
be treated less severely than individuals
to whom he sells for street distribution
who necessarily have frequent encoun-
ters with the police.  Likewise, the cour-
ier who carries the drugs from the mon-
ey source to the drug source, may be
treated virtually the same (with minor
role adjustments) as the people from
whom he is taking direction and who
stand to gain millions.  As Judge Glee-
son noted (in a different context) in
United States v. Ovid, 2010 WL 3940724,
*7 (E.D.N.Y.), ‘‘the fact that two fraud
defendants have similar or even identical
Guidelines ranges does not necessarily
mean they committed similar offenses.’’

United States v. Whigham, 754 F.Supp.2d
239, 252, 2010 WL 4959882, *12 (D.Mass.
Dec. 3, 2010) (emphasis added).15  Like
Judge Gertner, I believe that

15. Judge Gertner expanded upon this theme
earlier in her decision in Whigham:

Following the Guidelines, [Professor Scott’s
article] suggests, promotes the kind of sen-
tencing consistency that the Sentencing Re-
form Act aimed for.

I disagree with the premiseTTTT Similarly
situated with respect to the Guideline cate-
gories does not necessarily mean similarly
situated with respect to the defendant’s ac-
tual role in the criminal endeavor or his
real culpability.  Guideline categories (like
career offender guidelines) are frequently
over broad, giving the same ‘‘score’’ to indi-
viduals who are not remotely similar and
ignoring critical differences between them
(their role in the offense, their mens rea)
that should bear on punishment.  In any
event, in this case, the government’s posi-
tion touting the Scott article was ironic.  It
agreed that the Guideline sentence is far
too high for Whigham.

To the extent that Scott’s findings suggest
differences in the approach to the Guide-

lines among the judges in Massachusetts,
they should be carefully evaluated, which I
do below.  The critical question is what
these disparities reflect—whether they re-
flect the untutored preferences of particular
judges, as often occurred pre-Guidelines, or
real jurisprudential differences involving
Guidelines that are problematic.  In my
judgment, they reflect the latter;  the good
faith, reasoned evaluations of Guidelines
and facts. Even before Booker, the Guide-
lines contemplated that district court judges
would depart from the Guidelines on occa-
sion, that the Commission would consider
these departures and amend the Guidelines,
if appropriate, allowing for a collaborative
evolution of Guideline law.  After Booker,
more of the work of that evolution is to be
done by the appeals courts than the Com-
mission—determining which approaches
are ‘‘reasonable’’ and which are not.

Whigham, 754 F.Supp.2d at 242, 2010 WL
4959882 at *2 (footnote omitted).
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[c]ritically evaluating the crack/cocaine
ratio in terms of its fealty to the pur-
poses of the Sentencing Reform Act is
not optional.  It is not something that a
judge has discretion to do or not to do.
The Supreme Court in Kimbrough and
Spears held that an advisory Guideline
system required it.

Whigham, 754 F.Supp.2d at 247, 2010 WL
4959882 at *7.

Judge Gertner also stated,
When I choose not to follow the Guide-
lines, it is not because I simply disagree
with them and seek to substitute my
own philosophy of sentencing.  It is be-
cause the Guideline at issue is wholly
inconsistent to the purposes of sentenc-
ing under 18 U.S.C. § 3553(a). And
when I assign a non-Guidelines sen-
tence, I am likewise not picking a num-
ber out of the air, but keying what I do,
to the extent possible, with the sen-
tences and reasoning of other judges,
and the evidence that I have been given.
Finally, I write decisions so that my
reasoning is clear and may usefully
serve as precedent to others.

Whigham, 754 F.Supp.2d at 242–43, 2010
WL 4959882 at *3.

I whole-heartedly agree:  The inevitable
disparity that arises when one judge
chooses to follow a particular guideline and
another chooses not to, on policy grounds,
imposes upon the judge who rejects the
guideline a duty to be sure that his or her
objection is not simply a personal one, but
an objection based on inconsistency of the
rejected guideline with the purposes of
sentencing, then to explain the basis for
his or her objection.  When the objection
is on a proper basis, adequately explained,
in no sense is the resulting disparity ‘‘un-
warranted.’’  Moreover, my decisions to
depart from the Guidelines because of my
policy disagreements with them have not
been a one-way escalator to shorter sen-

tences;  rather, my disagreements with the
Guidelines have also resulted in sentences
that have been substantially harsher than
the Guidelines provide.  See United States
v. Vandebrake, 771 F.Supp.2d 961, 2011
WL 488690 (N.D.Iowa Feb. 8, 2011) (re-
jecting, on policy grounds, the relatively
lenient treatment of antitrust violators in
the Sentencing Guidelines, as compared to
defendants sentenced for fraud, and im-
posing a sentence on an antitrust defen-
dant of 48 months, rather than a sentence
in the guidelines range of 21 to 27 months).

Thus, Kimbrough teaches that depar-
tures from the Sentencing Guidelines,
based on categorical, policy grounds, in
light of the purposes of sentencing, are not
the sort of ‘‘unwarranted’’ disparities that
should make a judge decline to depart
from the Guidelines on such grounds.  Pol-
icy-based departures from uniformity are a
necessary cost of an advisory sentencing
guidelines scheme, and the resulting dis-
parities can be best addressed by appellate
review and, where appropriate, modifica-
tion of the guidelines.  Kimbrough, 552
U.S. at 107–08, 128 S.Ct. 558.  What the
prosecution is actually arguing for here is
unwarranted uniformity, which is just as
offensive to the sentencing scheme as un-
warranted disparity.

Second, in my view, the disparity that is
‘‘unwarranted’’ is between crack and pow-
der defendants, based on an 18:1 crack-to-
powder disparity, not the disparity be-
tween crack defendants, some of whom
may be sentenced by judges who adhere to
the 18:1 ratio and some of whom may be
sentenced by judges who do not.  As the
Supreme Court explained in Spears, the
correct interpretation of the holding in
Kimbrough was the one offered by the
dissent in the second decision of the
Eighth Circuit Court of Appeals in Spears:

‘‘The [sentencing] court may [vary from
the guidelines] based solely on its view



890 788 FEDERAL SUPPLEMENT, 2d SERIES

that the 100–to–1 ratio embodied in the
sentencing guidelines for the treatment
of crack cocaine versus powder cocaine
creates ‘an unwarranted disparity within
the meaning of § 3553(a),’ and is ‘at
odds with § 3553(a).’  The only fact nec-
essary to justify such a variance is the
sentencing court’s disagreement with
the guidelines—its policy view that the
100–to–1 ratio creates an unwarranted
disparity.’’

Spears, 555 U.S. at 263–64, 129 S.Ct. at
842 (quoting 533 F.3d 715, 719 (opinion of
Colloton, J.) (emphasis added;  citations
omitted)).

In short, I agree with Judge Gertner
and Chief Judge Robert Hinkle of the
Northern District of Florida that ‘‘ ‘[i]t is
better to have five good sentences and five
bad ones than to have ten bad but consis-
tent sentences,’ ’’ although, certainly, ‘‘ ‘it
would be better still to have ten good
sentences.’ ’’  Whigham, 754 F.Supp.2d at
253, 2010 WL 4959882 at *13 (Gertner, J.)
(quoting testimony of Chief Judge Robert
Hinkle at a February 11, 2009, hearing
before the Sentencing Commission (for-
merly available at http://www.ussc.gov/
AGENDAS/20090210/Hinkle statement.
pdf, now available at http://www.ussc.gov/
Legislative and Public Affairs/Public
Hearings and Meetings/20090210–11/
Hinkle statement. pdf)).

2. The appropriate sentencing meth-
odology

Because I once again reject the crack-to-
powder ratio embodied in the Sentencing
Guidelines, on categorical, policy grounds,
even in a ‘‘mine-run’’ case, I must also
again consider what is the appropriate,
reasoned methodology for determining a
defendant’s sentence in a particular crack
case.  See Spears, 555 U.S. at 266, 129
S.Ct. at 844.  In Gully, I set out what I
then believed was the appropriate method-

ology, upon rejection of the then–100:1 ra-
tio in the Sentencing Guidelines:

The court finds that the appropriate
methodology is to use a 1:1 crack-to-
powder ratio not just in an individual
case or in a ‘‘mine-run’’ crack case, but
in all ‘‘crack’’ cases, then to enhance
sentences for individual defendants for
trafficking offenses that actually involve
weapons or bodily injury, or for other
conduct warranting enhancement under
18 U.S.C. § 3553(a), as the Sentencing
Commission proposed in 1995.  See
Kimbrough, 552 U.S. at 99, 128 S.Ct. at
569 (citing Amendments to the Sentenc-
ing Guidelines For United States
Courts, 60 Fed.Reg. 25075–25077
(1995)).  Using this methodology, the
parties’ arguments about whether or not
this particular defendant is merely a
street-level dealer or a major trafficker
should be accounted for in his sentence,
but in the consideration of the 18 U.S.C.
§ 3553(a), including characteristics of
the defendant and circumstances of the
offenses, rather than in the crack-to-
powder ratio.  Specifically, where the
Commission—and now the Department
of Justice—has proposed sentencing en-
hancements for trafficking offenses in-
volving weapons or bodily injury, the
court finds that it can properly consider
such offense-related conduct in its con-
sideration of ‘‘the nature and circum-
stances of the offense.’’  18 U.S.C.
§ 3553(a)(1).  Similarly, where a defen-
dant has a history of violence, whether
or not such violence is related to prior
drug-trafficking, or was involved in high-
er levels of crime, that information
would warrant enhancement of the de-
fendant’s sentence pursuant to that part
of § 3553(a)(1) that requires the court to
consider ‘‘the history and characteristics
of the defendant.’’  As Judge Colloton
also noted, ‘‘[a]llowing sentencing courts
to rely on the range indicated by an
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alternative crack/powder ratio also helps
the sentencing process evolve,’’ for ex-
ample, because the courts and Congress
can develop appropriate considerations
for enhancement of sentences.  Spears,
533 F.3d at 722 (Colloton, J., dissenting).

In other words, in this court’s view,
the appropriate method is to calculate
the guideline range under existing law
(i.e., using the 100:1 ratio and any appro-
priate guideline adjustments or depar-
tures), but then to calculate an alterna-
tive guideline range using a 1:1 ratio,
and to use or vary from that alternative
guideline range depending upon the
court’s consideration of the 18 U.S.C.
§ 3553(a) factors to account, for exam-
ple, for the defendant’s history of vio-
lence, the presence of firearms, or the
defendant’s recidivism.  The difference
between this court’s method and the
prosecution’s method is that the court
will use a readily ascertainably guideline
range based on a 1:1 ratio, after reject-
ing the 100:1 guideline ratio on policy
grounds, then vary based on case-or de-
fendant-specific factors pursuant to 18
U.S.C. § 3553(a), instead of varying
(probably downward) some unpredict-
able amount from the 100:1 ratio guide-
line range based, in part, on rejection of
the 100:1 guideline ratio on policy
grounds, with the ultimate crack-to-pow-
der ratio obscured by consideration of
other factors.

Gully, 619 F.Supp.2d at 644–45 (footnote
omitted);  see id. at 644 n. 5 (noting that
this methodology was consistent with the
methodology reiterated by the Eighth Cir-
cuit Court of Appeals in United States v.
Roberson, 517 F.3d 990, 993 (8th Cir.
2008)).

Nothing convinces me that this method-
ology is ultimately any less appropriate
upon rejection of the 18:1 ratio.  I note
only that the November 1, 2010, amend-

ments to the Sentencing Guidelines, de-
scribed supra, beginning on page 67, now
require case-specific consideration of cer-
tain aggravating circumstances in the con-
text of the Sentencing Guidelines.  Thus,
what may have changed is that consider-
ation of those aggravating circumstances
may have shifted, at least in the first in-
stance, from the context of the § 3553(a)
factors to the context of specific guidelines
enhancements, but it remains part of a
case-specific analysis, based on a 1:1 ratio,
rather disappearing entirely in a simplistic
use of a quantity ratio as a ‘‘proxy’’ for
those concerns.

III. CONCLUSION
Make no mistake:  I believe that the

replacement of the 100:1 crack-to-powder
ratio of the 1986 Act and associated Sen-
tencing Guidelines with the 18:1 crack-to-
powder ratio of the 2010 FSA and the
November 1, 2010, amendments to the
Sentencing Guidelines was a huge im-
provement, in terms of fairness to crack
defendants.  While such incremental im-
provement is often the nature of political
progress on difficult social justice issues—
and, in this instance, the increment is per-
haps unusually large—an incremental im-
provement is not enough to make me abdi-
cate my duty to ‘‘[c]ritically evaluat[e] the
crack/cocaine ratio in terms of its fealty to
the purposes of the Sentencing Reform
Act.’’ See Whigham, 754 F.Supp.2d at 247,
2010 WL 4959882 at *7.

Performing that duty here, I must reject
the Sentencing Guidelines using the ‘‘new’’
18:1 ratio, just as I rejected the Sentenc-
ing Guidelines using the ‘‘old’’ 100:1 ratio,
based on a policy disagreement with those
guidelines, even in ‘‘mine-run’’ cases, such
as this one.  I must do so, because I find
that the ‘‘new’’ 18:1 guidelines still suffer
from most or all of the same injustices that
plagued the 100:1 guidelines, including the
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failure of the Sentencing Commission to
exercise its characteristic institutional role
in developing the guidelines, the lack of
support for most of the assumptions that
crack cocaine involves greater harms than
powder cocaine, the improper use of the
quantity ratio as a ‘‘proxy’’ for the per-
ceived greater harms of crack cocaine, and
the disparate impact of the ratio on black
offenders.  I also find that the ‘‘new’’
guidelines suffer from some additional con-
cerns, in that they now create a ‘‘double
whammy’’ on crack defendants, penalizing
them once for the assumed presence of
aggravating circumstances in crack cocaine
cases and again for the actual presence of
such aggravating circumstances in a par-
ticular case.

In one respect the ‘‘new’’ 18:1 guideline
ratio is more irrational and pernicious than
the original 100:1.  When the 100:1 ratio
was enacted, Congress and the Sentencing
Commission did not have access to the
overwhelming scientific evidence that they
now have.  This overwhelming scientific
evidence now demonstrates that the differ-
ence between crack and powder is like the
difference between ice and water—or beer
and wine.  Can anyone imagine a sentence
that is many times harsher for becoming
legally intoxicated by drinking wine rather
than beer?  Of course not.

I also reiterate that the proper method-
ology, in light of my policy-based rejection
of the 18:1 ratio in the Sentencing Guide-
lines, is to calculate the guideline range
under existing law (i.e., using the 18:1
ratio) and any appropriate guideline ad-
justments or departures, including the
‘‘new’’ adjustments for aggravating and
mitigating circumstances, but then to cal-
culate an alternative guideline range using
a 1:1 ratio, again including appropriate
guideline adjustments or departures, again
including the ‘‘new’’ adjustments for ag-
gravating and mitigating circumstances.

The court must ultimately use or vary
from that alternative guideline range
based upon consideration of the 18 U.S.C.
§ 3553(a) factors in light of case-specific
circumstances.

I will sentence defendant Billy Williams,
Sr., accordingly.

IT IS SO ORDERED.

,
  

James B. KITTERMAN and Diane
Kitterman, Plaintiffs,

v.

COVENTRY HEALTH CARE OF
IOWA, INC., Defendant.

No. C 09–4046–MWB.

United States District Court,
N.D. Iowa,

Western Division.

June 6, 2011.

Background:  Participants in health insur-
ance benefit plan brought state court ac-
tion against plan’s administrator, challeng-
ing administrator’s denial of participant’s
claim for benefits for cancer treatment
received at ‘‘out-of-network,’’ ‘‘non-partici-
pating’’ provider. Following removal on
ground action was to recover benefits un-
der Employee Retirement Income Securi-
ty Act (ERISA), the United States District
Court for the Northern District of Iowa,
Mark W. Bennett, J., 703 F.Supp.2d 896,
entered judgment in favor of participant,
and administrator appealed. The United
States Court of Appeals, Wollman, Circuit
Judge, 632 F.3d 445, vacated and remand-
ed.


