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The Supreme Court recently held that an employer is entitled
under the FAA to compel arbitration of an employee's
individual claims, separate and apart from PAGA claims
alleged on behalf of others. ( Viking River Cruises, Inc.
v. Moriana (2022) 596 U.S. ___ [142 S.Ct. 1906, 213
L.Ed.2d 179] (Viking).) Following Viking, we reverse the
order denying Medely's motion to compel arbitration and
direct the court to enter a new order requiring Hensley to
arbitrate her individual claims.

NOT TO BE PUBLISHED IN
THE OFFICIAL REPORTS
Court of Appeal, Second District, Division 2, California.

FACTS AND PROCEDURAL HISTORY

JEAN HENSLEY, Plaintiff and Respondent,
v.
MEDELY, INC., Defendant and Appellant.

Hensley used Medely's online platform to find nursing
work at healthcare facilities. Medely classified her as an
independent contractor. Hensley filed suit in 2019 “on behalf
of herself and all other aggrieved employees employed by
[Medely] through[out] California.” She seeks civil penalties
under PAGA for willful employment misclassification and
failure to pay overtime wages, provide meal periods or rest
breaks, provide accurate itemized wage statements, maintain
accurate records, timely pay wages or reimburse business
expenses.
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APPEAL from an order of the Superior Court of Los Angeles
County, Yolanda Orozco, Judge. Reversed with directions.
(Los Angeles County Super. Ct. No. 19STCV10238)

Hensley's Lawsuit

Attorneys and Law Firms
K&L Gates, Eugene Ryu and Penny Chen for Defendant and
Appellant.
Aegis Law Firm, Samuel A. Wong, Kashif Haque, Jessica L.
Campbell and Fawn F. Bekam for Plaintiff and Respondent.
Opinion
LUI, P. J.
Appellant Medely, Inc. operates an online platform to
help healthcare workers seeking jobs connect with medical
facilities needing workers. Respondent Jean Hensley found
jobs through Medely's platform. Despite agreeing to arbitrate
disputes under the Federal Arbitration Act (FAA) ( 9
U.S.C.S. § 1 et seq.), Hensley sued Medely on behalf of
herself and others under the Private Attorneys General Act of
2004 (PAGA) for alleged Labor Code violations. (Lab. Code,
§ 2698 et seq.) 1

Medely's Motion to Compel Arbitration
Medely, a software company, has an online platform that
healthcare professionals use to find short term jobs at
medical facilities. To access the platform, professionals create
accounts and agree to the terms of a service agreement
(Agreement). Each time users book jobs, they must reconfirm
their acceptance of the Agreement. Medely's chief executive
Waleed Nasr declares that that Hensley created an account in
July 2017 and booked six jobs using Medely's platform. Each
time, Hensley logged onto her account and reconfirmed her
consent to the Agreement.
The Agreement's introduction reads: “[D]isputes between us
to be submitted to binding and final arbitration. (1) You will
only be permitted to pursue claims and seek relief against us
on an individual basis, not as a plaintiff or class member in
any class or representative action or proceeding; and (2) you
are waiving your right to seek relief in a court of law and to
have a jury trial on your claims.” Section 17, the Agreement's
arbitration clause, states that it is governed by the FAA.
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The Agreement denies any employment relationship with
professionals or medical facilities or “a partnership or
agency relationship between the Medical Facility and
Medely.... Medely does not, in any way, supervise, direct
or control the Professional's work or services performed
in any manner. Medely does not set the Professional's
work hours and location of work, nor is Medely involved
in determining the type or manner of compensation.”
Professionals “acknowledge and agree that there is no
employment, part-time employment, consulting, contractor,
partnership, or joint venture relationship whatsoever between
you and us. Medely is not an employment service or agency
and does not secure employment for you.”
Medely asked the court to compel arbitration of Hensley's
lawsuit or, under a delegation clause, the issue of whether she
was misclassified as an independent contractor. In opposition,
Hensley asserted that she did not agree to arbitrate; that
predispute waivers of PAGA claims are invalid; and Medely
waived the right to arbitrate.

1. Appeal and Review
Appeal lies from denial of a motion to compel arbitration.
(Code Civ. Proc., § 1294, subd. (a).) We independently
construe the Agreement on de novo review. ( Molecular
Analytical Systems v. Ciphergen Biosystems, Inc. (2010) 186
Cal.App.4th 696, 707; Eminence Healthcare, Inc. v. Centuri
Health Ventures, LLC (2022) 74 Cal.App.5th 869, 875.)
2. Ruling on Reconsideration
Medely argues that the trial court erred by reconsidering
its decision to correct a “potential misinterpretation of the
law” caused by Hensley's failure “to raise all arguments
and authority.” The court did not rely on
Code of Civil
Procedure section 1008 because reconsideration was not
sought within the 10-day statutory time frame. Instead, it
exercised its inherent authority to “correct its own errors,”
Le Francois v. Goel (2005) 35 Cal.4th 1094, 1107
citing
[on its own motion, court may reconsider prior interim orders
to correct errors]. The court was entitled to use its core power
in this manner. (

The Court's Rulings
The court initially granted Medely's motion to compel
arbitration. It found that Medely proved the existence of
an arbitration agreement: Hensley clicked on a button to
manifest assent to the Agreement, first to create her account
then each time she booked jobs. The court found that the
Agreement delegates authority to the arbitrator to resolve
whether Hensley was properly classified as an independent
contractor.
Over a month later, Hensley petitioned for reconsideration.
Medely opposed the motion, arguing that it was untimely and
the new case law Hensley cited did not change existing law
on PAGA.
On reconsideration, the court denied the motion to compel
arbitration. It acknowledged that Medely proved the
existence of an arbitration agreement and Hensley agreed to
it multiple times. However, because there is no agreement to
arbitrate between Medely and the state of California, Hensley
is “deputized” to represent the state in the PAGA action.

DISCUSSION

Id. at p. 1104.)

There is no basis for reversal owing to a procedural defect.
(Cal. Const., art. VI, § 13 [judgment cannot be set aside for
procedural error unless it resulted in a miscarriage of justice].)
Medely was not deprived of notice or an opportunity to be
heard before the court ruled. In any event, we independently
review the ruling with full briefing by the parties, curing any
procedural error below. ( Raines v. Coastal Pacific Food
Distributors, Inc. (2018) 23 Cal.App.5th 667, 683.)
3. PAGA Civil Actions
PAGA allows “an aggrieved employee on behalf of himself or
herself and other current or former employees” to seek civil
penalties for labor violations, after exhausting administrative
procedures. ( §§ 2699, subd. (a),
2699.3, 2699.5.)
“ ‘[A]ggrieved employee’ means any person who was
employed by the alleged violator and against whom one or
more of the alleged violations was committed.” ( § 2699,
subd. (c).) The employee acts on behalf of the state to redress
Labor Code violations. (
Cal.4th 969, 986.)

Arias v. Superior Court (2009) 46

4. The Viking Case
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When the trial court ruled, governing law barred splitting
a PAGA action into arbitrable “individual” claims and
non-arbitrable “representative” claims. ( Iskanian v. CLS
Transportation Los Angeles, LLC (2014) 59 Cal.4th 348,
Kim v. Reins International California,
383 (Iskanian);
Inc. (2020) 9 Cal.5th 73, 88 [“courts have rejected efforts
to split PAGA claims into individual and representative
components”].) This aspect of Iskanian was recently
overruled in

Viking, supra, 142 S.Ct. 1906.

The Supreme Court held that California “cannot condition
the enforceability of an agreement to arbitrate on the
availability of a procedural mechanism that would permit a
party to expand the scope of the anticipated arbitration by
introducing claims that the parties did not jointly agree to
arbitrate.” ( Viking, supra, 142 S.Ct. at p. 1923.) “A state
rule imposing an expansive rule of joinder in the arbitral
context would defeat the ability of parties to control which
claims are subject to arbitration. Such a rule would permit
parties to superadd new claims to the proceeding, regardless
of whether the agreement between them committed those
claims to arbitration.” (

Id. at p. 1924.)

The FAA preempts Iskanian to the extent “it precludes
division of PAGA actions into individual and non-individual
claims through an agreement to arbitrate.” ( Viking,
supra, 142 S.Ct. at p. 1924.) “Iskanian’s indivisibility rule
effectively coerces parties to opt for a judicial forum rather
than ‘forgo[ing] the procedural rigor and appellate review of
the courts to realize the benefits of private dispute resolution.’
” ( Id. at p. 1912.) Thus, under the FAA plaintiffs can, in
fact, be compelled to arbitrate their individual PAGA claims.
5. The Agreement Requires Individual Arbitration
The FAA governs the Agreement's arbitration clause. Parties
may “expressly designate” the FAA in their agreement.
( Cronus Investments, Inc. v. Concierge Services (2005) 35
Cal.4th 376, 394.) Thus, the FAA controls our interpretation
of the Agreement. (Prima Donna Development Corp. v. Wells
Fargo Bank, N.A. (2019) 42 Cal.App.5th 22, 35 (Prima
Donna);
Rodriguez v. American Technologies, Inc. (2006)
136 Cal.App.4th 1110, 1121–1122.)
In plain language, the Agreement requires arbitration of
individual claims. Users of Medely's platform must submit

to arbitration “on an individual basis.” Section 17.1 reads:
“[Y]ou are agreeing in advance that you will not participate
in or seek to recover monetary or other relief in any
lawsuit filed against Medely alleging class, collective, and/
or representative claims.... Instead, by agreeing to arbitration,
you may bring your claims against Medely in an individual
arbitration proceeding.” Section 17.5 repeats that “all claims
and disputes within the scope of this arbitration agreement
must be arbitrated on an individual basis and not on a class
basis, only individual relief is available, and claims of more
than one user cannot be arbitrated or consolidated with those
of any other user.”
Medely is “entitled to enforce the agreement insofar as
it mandated arbitration of [Hensley's] individual PAGA
claim[s].” ( Viking, supra, 142 S.Ct. at p. 1925.) The
arbitrator will necessarily decide if Hensley is an “aggrieved
employee” ( § 2699, subd. (c)) or bar her from asserting
PAGA if it finds that she is not an employee. (Henry Schein,
Inc. v. Archer & White Sales, Inc. (2019) 586 U.S. ___, ___
[139 S.Ct. 524, 529, 202 L.Ed.2d 480] [contract may delegate
to an arbitrator the gateway issue of arbitrability]; Trinity v.
Life Ins. Co. of North America (2022) 78 Cal.App.5th 1111,
1122.).)
6. Severability Clause
The FAA does not preempt Iskanian’s rule prohibiting the
“wholesale waiver of PAGA claims.” ( Viking, supra, 142
S.Ct. at p. 1924.) The Agreement does not explicitly state
that users waive PAGA claims. And even if the Agreement's
ban on representative claims is construed as an impermissible
waiver of PAGA claims, its section 17.6 allows any invalid or
unenforceable parts to “be severed and the remainder of the
Arbitration Agreement shall continue in full force and effect.”
When a severability clause removes parts of an agreement that
are invalid in some respect, any part of the agreement that
remains valid must still be enforced in arbitration. “Based on
this [severability] clause, [Medely] was entitled to enforce the
agreement insofar as it mandated arbitration of [Hensley]’s
individual PAGA claim[s].” (
1925.)

Viking, supra, 142 S.Ct. at p.

7. Hensley Forfeited Her Unconscionability Claims
After Hensley filed a respondent's brief, the Supreme Court
decided Viking. We asked Hensley's counsel “to file an
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informal letter brief discussing the Viking River decision and
appellant's arguments regarding that decision.” Ignoring the
limited scope of her task, Hensley's counsel devoted nearly
the entire brief to the issue of unconscionability. Counsel
concedes she is raising unconscionability “for the first time.”
We did not authorize counsel to raise a new issue in the letter
brief.
Hensley forfeited the issue of unconscionability. (Prima
Donna, supra, 42 Cal.App.5th at p. 42 [plaintiff forfeited
unconscionability as a defense to an arbitration agreement by
failing to raise the issue in the trial court].) It is far too late to
assert unconscionability just before oral argument.

issue an order compelling respondent Hensley to arbitrate
her individual claims against Medely and to stay her
non-individual PAGA claims pending completion of the
arbitration.
The parties to bear their own costs on appeal.
NOT TO BE PUBLISHED.

We concur:
CHAVEZ, J.
HOFFSTADT, J.
All Citations

DISPOSITION
The order denying appellant Medely's motion to compel
arbitration is reversed. The trial court is directed to

Not Reported in Cal.Rptr., 2022 WL 4652719

Footnotes
1

Undesignated statutory references are to the Labor Code.

End of Document
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Radcliff v. San Diego Gas & Elec. Co.
United States District Court for the Southern District of California
September 12, 2022, Decided; September 12, 2022, Filed
Case No.: 20-cv-1555-H-MSB
Reporter
2022 U.S. Dist. LEXIS 165054 *

DAVID RADCLIFF, individually and on behalf of others similarly situated and aggrieved, Plaintiff, v. SAN DIEGO GAS &
ELECTRIC COMPANY, a California corporation; SEMPRA ENERGY, a California corporation; and DOES 1 through 50,
inclusive, Defendants.

Core Terms
arbitration, compel arbitration, wage-and-hour, subject to arbitration
Counsel: [*1] For David Radcliff, invidually and on behalf of others similarly situated and aggrieved, Plaintiff: Sara
Bradshaw Tosdal, LEAD ATTORNEY, Matern Law Group, PC, Oakland, CA.
For San Diego Gas & Electric Company, a California corporation, Sempra Energy, a California corporation, Defendants:
Daniel J. McQueen, LEAD ATTORNEY, Sheppard Mullin Richter & Hampton LLP, Los Angeles, CA; David Alvarez, LEAD
ATTORNEY, Sheppard, Mullin, Richter & Hampton, Los Angeles, CA.
Judges: MARILYN L. HUFF, SENIOR UNITED STATES DISTRICT JUDGE.
Opinion by: MARILYN L. HUFF

Opinion

ORDER GRANTING DEFENDANTS' MOTION TO COMPEL ARBITRATION AND MOTION TO STRIKE
[Doc. No. 49.]
On February 27, 2020, Plaintiff David Radcliff filed a proposed class action complaint against Defendants San Diego Gas &
Electric Company and Sempra Energy alleging various wage-and-hour violations. (Doc. No. 1-2, Compl.) On September 25,
2020, Defendants moved to compel arbitration of Plaintiff's wage-and-hour claims. (Doc. No. 7.) The Court granted this
motion. (Doc. No. 20, the "2020 Order.") As a result, the only claims still before the Court are Plaintiff's claims for penalties
under the California Private Attorneys General Act ("PAGA"). (Id.)
On January 13, 2022, the parties [*2] jointly moved to stay the Court's consideration of the PAGA claims pending a
forthcoming decision by the United States Supreme Court in Viking River Cruises, Inc. v. Moriana, 142 S.Ct. 1906 (2022)
("Moriana"). (Doc. No. 46.) The Court granted the parties' motion for a stay. (Doc. No. 47.) The Supreme Court issued its
decision in Moriana on June 15, 2022.
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On August 16, 2022, Defendants moved to compel arbitration of Plaintiff's individual PAGA claim and to strike Plaintiff's
representative PAGA claim.1 (Doc. No. 49.) The Court held a case status hearing on August 22, 2022. (Doc. No. 50.) Plaintiff
subsequently filed his opposition to the motion on August 30, 2022. (Doc. No. 51.) Defendants filed their reply in support of
their motion on September 7, 2022. (Doc. No. 53.) The Court held a hearing on the motion on September 12, 2022. Sara B.
Tosdal appeared for the Plaintiff, and Richard Azada appeared for the Defendants. For the foregoing reasons, the Court grants
Defendants' motion.

MOTION TO COMPEL ARBITRATION
In the 2020 Order, this Court compelled Plaintiff to submit his wage-and-hour claims to arbitration. (2020 Order at 7, 12.)
Plaintiff acknowledges that his PAGA claims are predicated on these same wage-and-hour claims. (See Doc. No. 51 at 3.) [*3]
However, Plaintiff insists that his PAGA claims are not subject to arbitration because these predicate claims were not subject to
arbitration in the first instance. (Id. at 3, 6-8.) In essence, Plaintiff seeks reconsideration of the 2020 Order. For support,
Plaintiff rehashes many of the arguments from his opposition to Defendants' initial motion to compel. (See Doc. No. 53 at 1-3.)
The Court is unpersuaded by Plaintiff's argument. The Court continues to view the wage-and-hour claims as properly subject to
the parties' arbitration agreement for the reasons set forth in the 2020 Order. (See 2020 Order at 3-12.) Since these predicate
claims are subject to arbitration, Plaintiff's individual PAGA claim will also be subject to arbitration.
During the Court's consideration of the prior motion to compel arbitration, Defendants conceded that Plaintiff's PAGA claims
were not subject to arbitration. (2020 Order at 3.) At the time, the California Supreme Court's opinion in Iskanian v. CLS
Transp. Los Angeles, LLC, 327 P.3d 129 (Cal. 2014), set forth the controlling law on that issue. Recently, the Supreme Court
has held that the Federal Arbitration Act ("FAA") preempts the rule of California law established by Iskanian. See Moriana,
142 S.Ct. at 1913.
The background of this case is nearly identical to Moriana. In both cases, [*4] an employee filed a complaint alleging PAGA
claims and various predicate wage-and-hour violations. Id. at 1916. The defendant in Moriana, Viking River Cruises
("Viking"), moved to compel arbitration of the plaintiff's individual PAGA claim and to dismiss her representative PAGA
claim. Id. The trial court denied the motion to compel, and the California Court of Appeal affirmed the denial on the basis of
the California Supreme Court's opinion in Iskanian. Id. The Supreme Court overruled these decisions and concluded that the
FAA preempted the rule in Iskanian that precluded the division of PAGA actions into individual and non-individual claims
through an arbitration agreement. Id. at 1924. Thus, Viking "was entitled to enforce the agreement insofar as it mandated
arbitration of Moriana's individual PAGA claim." Id. at 1925. Likewise, Defendants in this case are entitled to arbitrate
Plaintiff's individual PAGA claim because it is subject to the parties' valid, enforceable arbitration agreement as set forth in the
Court's 2020 Order. Accordingly, the Court grants Defendants' motion to compel arbitration of Plaintiff's individual PAGA
claim.

MOTION TO STRIKE
Plaintiff alleges both individual and representative PAGA claims in Count XI [*5] of his Complaint. (Doc. No. 1-2, Compl. ¶¶
68-71.) The Court now turns to the representative PAGA claim. Defendants move to strike the representative PAGA claim from
Count XI for lack of statutory standing.2 (Doc. No. 49 at 9-10.) Plaintiff contends that he has statutory standing to pursue a

1 In

Moriana, the Supreme Court noted that the terms "individual" and "representative" have multiple meanings in the context of a PAGA
claim. 142 S.Ct. at 1916. For the purposes of this order, the Court uses the term "individual" PAGA claims to mean claims that are premised
on California Labor Code violations "actually sustained by the plaintiff" and "representative" PAGA claims to mean those claims "arising out
of events involving other employees." Id.
2 Plaintiff

does not assert that his representative PAGA claim should be arbitrated. Rather, he only seeks to maintain his representative PAGA
claim before this Court. Notably, the Supreme Court remarked in Moriana that the PAGA claim joinder rule may not require parties to
arbitrate matters outside of those agreed upon. Moriana, 142 S. Ct. at 1923-24. Thus, the Defendants are not required to arbitrate the
representative PAGA claim unless they agreed to do so. See id. Defendants argue that they did not agree to arbitrate the representative claim.

Page 3 of 5
2022 U.S. Dist. LEXIS 165054, *5
representative PAGA claim before this Court even if he is compelled to arbitrate his individual PAGA claim. (Doc. No. 51 at
10-15.)
Defendants' motion to strike is effectively a motion to dismiss for failure to state a claim pursuant to Fed. R. Civ. P. 12(b)(6)
for lack of statutory standing. Vaughn v. Bay Envtl. Mgmt., Inc., 567 F.3d 1021, 1022-24 (9th Cir. 2009). But, given that
Defendants filed an answer in this case (Doc. No. 2), the Court considers the proper legal standards to be those that govern a
motion for judgment on the pleadings pursuant to Fed. R. Civ. P. 12(c). Dworkin v. Hustler Magazine Inc., 867 F.2d 1188,
1192 (9th Cir. 1989). A Rule 12(c) motion will only be granted "when, viewing the facts as presented in the pleadings in the
light most favorable to the plaintiff, and accepting those facts as true, the moving party is entitled to judgment as a matter of
law." Gutierrez v. Chung, 2013 WL 655141, *3 (E.D. Cal. Feb. 21, 2013). The standard governing a motion under Rule 12(c) is
essentially the same as that governing a Rule 12(b)(6) motion. Dworkin, 867 F.2d at 1192. When a Rule 12(c) motion is used
to raise the defense of failure to state a claim, the motion is subject to the same [*6] test as a motion under Rule 12(b)(6).
In reviewing a motion to dismiss for failure to state a claim upon which relief can be granted, "[a] claim has facial plausibility
when the plaintiff pleads factual content that allows the court to draw the reasonable inference that the defendant is liable for
the misconduct alleged." Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009). The plaintiff must allege "more than an unadorned, thedefendant-unlawfully-harmed-me accusation." Id. "Dismissal under Rule 12(b)(6) is appropriate only where the complaint
lacks a cognizable legal theory or sufficient facts to support a cognizable legal theory." Mendiondo v. Centinela Hosp. Med.
Ctr., 521 F.3d 1097, 1104 (9th Cir. 2008).
There are no relevant factual disputes between the parties on this issue. The parties simply disagree as to whether Plaintiff can
maintain statutory standing to bring a representative PAGA claim once his individual PAGA claim is compelled to arbitration.
The Court begins with a brief review of Moriana's holding on this issue. PAGA contains "what is effectively a rule of claim
joinder [and] [a]n employee with statutory standing may seek any civil penalties the state can, including penalties for violations
involving employees other than the PAGA litigant herself." Moriana, 142 S.Ct. at 1915 (internal quotation omitted). However,
"[u]nder PAGA's standing requirement, [*7] a plaintiff can maintain non-individual PAGA claims in an action only by virtue
of also maintaining an individual claim in that action." Id. at 1925 (citing Cal. Labor Code §§ 2699(a), (c)). "When an
employee's own dispute is pared away from a PAGA action, the employee is no different from a member of the general public,
and PAGA does not allow such persons to maintain suit." Id. (citing Kim v. Reins Int'l Cal., Inc., 459 P.3d 1123, 1133 (Cal.
2020)). In sum, the Supreme Court concluded that once a plaintiff's individual PAGA claims were compelled to arbitration, that
plaintiff "lack[ed] statutory standing to continue to maintain her non-individual claims in court, and the correct course is to
dismiss her remaining claims." Id.
Defendants contend that Moriana's holding resolves the statutory standing issue.3 In contrast, Plaintiff argues that the Supreme
Court erred in its interpretation of PAGA's statutory standing. (Doc. No. 51 at 11-12.) Plaintiff primarily takes issue with the
Supreme Court's interpretation of the California Supreme Court's opinion in Kim. (Id.) Plaintiff asserts that Justice Sotomayor
invited California courts to correct this error in her concurrence. Moriana, 142 S.Ct. at 1925-26 (Sotomayor, J., concurring)
("Of course, if this Court's understanding of state law is wrong, California courts, [*8] in an appropriate case, will have the last
word. Alternatively, if this Court's understanding is right, the California Legislature is free to modify the scope of statutory
standing under PAGA within state and federal constitutional limits."). Notwithstanding Justice Sotomayor's concurrence, a
majority of Justices—including Justice Sotomayor—held that a plaintiff lacks statutory standing to bring a representative
PAGA claim without a related individual PAGA claim in that same proceeding. See Moriana, 142 S.Ct. at 1925-26. Moreover,
the Supreme Court explicitly considered Kim when reaching this holding. See Moriana, 142 S.Ct. at 1925-26.
The Court is disinclined to substitute its own interpretation of California state law in place of an interpretation set forth so
recently by the Supreme Court. See Kona Enterprises, Inc. v. Est. of Bishop, 229 F.3d 877, 884 n.7 (9th Cir. 2000) (explaining
Plaintiff does not contest this assertion. Moreover, the Court concluded in its 2020 Order that the arbitration agreement only provides for
arbitration of Plaintiff's individual claims. (See 2020 Order at 12-13.)
3 Defendants

also argue that Plaintiff's statutory standing is a question s of federal law. (Doc. No. 53 at 3-4.) But Defendants are conflating
statutory standing—in this case, set forth by California state law—and Article III standing. See Cetacean Cmty. v. Bush, 386 F.3d 1169,
1174-75 (9th Cir. 2004) (discussing Article III standing and statutory standing). Statutory standing, not Article III standing, is at issue in this
case, and because PAGA is a state law claim, state law is controlling of statutory standing to bring the claim.
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that courts within the Ninth Circuit are bound by interpretations of state law by the Ninth Circuit in the absence of any
subsequent indication from the state courts that the interpretation is incorrect); Owen ex. rel. Owen v. United States, 713 F.2d
1461, 1464 (9th Cir. 1983) (same); see also F.D.I.C. v. McSweeney, 976 F.2d 532, 535 (9th Cir. 1992) ("As a three-judge
panel, we are bound by our prior decisions interpreting state as well as federal law in the absence of intervening controlling
authority."). Moreover, like the Supreme Court, this Court sees no [*9] "mechanism [provided by PAGA] to enable a court to
adjudicate non-individual PAGA claims once an individual claim has been committed to a separate proceeding." Moriana, 142
S.Ct. at 1925. Accordingly, the Court strikes Plaintiff's representative PAGA claim from Count XI because Plaintiff now lacks
statutory standing to bring the claim before this Court.

REQUEST TO STAY
Plaintiff argues that if this Court finds in favor the Defendants on the statutory standing issue, then the Court should stay this
case until the California Supreme Court issues its opinion in the appeal of Adolph v. Uber Techs., Inc., No. G059860, 2022 WL
1073583 (Cal. Ct. App. Apr. 11, 2022).4 "The district court has broad discretion to stay proceedings as an incident to its power
to control its own docket." Clinton v. Jones, 520 U.S. 681, 706 (1997). Plaintiff, as the proponent, bears the burden of
establishing the need of the stay. Id. at 708. "The Court considers the following factors when ruling on a request to stay
proceedings: (1) the possible damage which may result from the granting of a stay; (2) the hardship or inequity which a party
may suffer in being required to go forward; and (3) the orderly course of justice, measured in terms of the simplifying or
complicating of issues, proof, and questions of law which could be expected to result from a stay." Richards v. Pac. Gas &
Elec. Co., 2017 WL 1370684, at *1 (C.D. Cal. Apr. 10, 2017) (citation omitted). [*10] The Court should "balance the length of
any stay against the strength of the justification given for it." Id. (citation omitted).
Plaintiff requests that the Court stays this case until after the California Supreme Court issues its order in Adolph. (Doc. No. 51
at 15-17.) Plaintiff contends that the California Supreme Court will correct the Supreme Court's error on the question of
statutory standing. (Id.) Two factors weigh heavily against a stay. First, the Supreme Court directly addressed the statutory
standing issue in Moriana. Although the California Supreme Court may also address this question, this Court is already
presented with persuasive authority on the statutory standing issue. Second, this Court has no assurances of when the California
Supreme Court will decide Adolph. The opening merits brief in the appeal is due on September 19, 2022 (Doc. No. 51 at 16),
but neither the parties nor the Court know when this case will be resolved. The Court declines to issue an indefinite stay of
months, or possibly years, on the possibility that the California Supreme Court's interpretation of statutory standing will differ
from the interpretation articulated in Moriana. See Dependable Highway Exp., Inc. v. Navigators Ins. Co., 498 F.3d 1059, 1066
(9th Cir. 2007) ("Generally, stays [*11] should not be indefinite in nature.").

CONCLUSION
For the foregoing reasons, the Court grants Defendants' motion. The Court strikes Plaintiff's representative PAGA claim from
Count XI of his complaint and compels the remaining individual PAGA claim in Count XI to be arbitrated. As the PAGA
claims were the only remaining claims before the Court, the Court dismisses the case.
IT IS SO ORDERED.
DATED: September 12, 2022
/s/ Marilyn L. Huff
MARILYN L. HUFF, Senior District Judge

4 Plaintiff

requests that this Court take judicial notice of related trial court opinions. (Doc. No. 51-4.) A court may take judicial notice of a fact
that is "not subject to reasonable dispute because it (1) is generally known within the trial court's territorial jurisdiction; or (2) can be
accurately and readily determined from sources whose accuracy cannot reasonably be questioned." Fed. R. Evid. 201(b). This includes court
records. See U.S. v. Raygoza-Garcia, 902 F.3d 994, 1001 (9th Cir. 2018). Accordingly, the Court takes judicial notice of the opinions
submitted by the Plaintiff. (Doc. Nos. 51-5 - 51-9.)
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1

I.

2

INTRODUCTION AND SUMMARY OF ARGUMENT
On May 10, 2022, this court stayed all proceedings in this action pending the U.S.

3

Supreme Court’s decision in Viking River Cruises, Inc. v. Moriana. On June 15, 2022, the

4

Supreme Court issued an 8-1 decision in that case, holding that individual claims filed under the

5

California private attorneys general act (“PAGA”) can be compelled to arbitration, and once

6

compelled, the non-individual PAGA claims brought on behalf of other individuals cannot be

7

maintained and must be dismissed. In so doing, the Supreme Court held that the federal

8

arbitration act (“FAA”) preempts the California Supreme Court’s ruling in Iskanian v. CLS

9

Transportation Los Angeles, LLC, 59 Cal. 4th 348 (2014), insofar as Iskanian precludes the

10

arbitration of an individual employee’s PAGA claims.

11

Like all applicants for employment with defendant Mercury Insurance Services, LLC

12

(“Mercury”) who receive an employment offer, plaintiff Douglass Olmsted (“Olmsted”) was

13

informed that one of the conditions of his employment offer was his acceptance of a mutual

14

agreement to arbitrate all claims and controversies that may arise between them. Olmsted chose

15

to accept employment with Mercury, and voluntarily signed an arbitration agreement, in which he

16

expressly promised to arbitrate any individual claim he may have against Mercury. Nevertheless,

17

in derogation of his promise, Olmsted filed the instant lawsuit against Mercury.

18

Olmsted’s lawsuit arises out of his employment with Mercury. Specifically, Olmsted

19

seeks civil penalties for alleged Labor Code violations for alleged unreimbursed business

20

expenses that he incurred as a result of his employment with Mercury. He also seeks civil

21

penalties for all similarly alleged “aggrieved employees” of Mercury, pursuant to PAGA.

22

However, under Viking River Cruises, and pursuant to his agreement to arbitrate, Olmsted cannot

23

pursue those “representative” claims.
The agreement to arbitrate between Olmsted and Mercury is valid and binding, 1 it is

24
25

neither “procedurally” nor “substantively” unconscionable, and it covers all of Olmsted’s

26
27
28

1

Indeed, were there any doubt about the enforceability of Olmsted’s arbitration agreement, it is
completely removed by the fact that he has utilized that agreement to pursue non-PAGA claims in
a pending separate action.
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1

individual claims asserted in this action. Pursuant to Viking River Cruises, and Olmsted’s

2

contractual promise, this Court should compel arbitration of Olmsted’s individual PAGA claims

3

against Mercury. Further, as Olmsted lacks statutory standing to continue to maintain his non-

4

individual claims in court while pursuing his individual claims in arbitration, those non-individual

5

claims in which he purports to represent other current and former employees of Mercury should

6

be dismissed.

7

II.

8
9

RELEVANT FACTUAL AND PROCEDURAL BACKGROUND
On January 29, 2021, Olmsted sued Mercury, alleging a single cause of action for civil

penalties under PAGA. Olmsted’s lawsuit is premised upon a singular theory that Mercury “had

10

a pattern and practice of failing to reimburse Plaintiff and other aggrieved employees for all

11

expenses that were necessarily incurred in the discharge of their job duties.” Complaint, ¶ 27.

12

Specifically, Olmsted has alleged that “Plaintiff and other aggrieved employees were assigned by

13

[Mercury] to work from home,” and “[a]s a result of working from home, Plaintiff and other

14

aggrieved employees were necessarily required to use their home internet, electricity, and other

15

utilities in the discharge of their duties,” and “Plaintiff and other aggrieved employees incurred

16

[such] various expenses as a result of working from home for which they were not reimbursed.”

17

Complaint, ¶ 28-29.

18

In August 2017, Olmsted applied for and received an offer of employment with Mercury.

19

See Declaration of Amy Lindberg, attached hereto as Exhibit “A,” ¶ 2. At the time of his hire,

20

Olmsted and Mercury entered a “Mutual Dispute Resolution Agreement” (the “Agreement”),

21

requiring each of them to arbitrate all claims that they may have against each other. Id. and

22

Exhibit “1,” thereto.

23

As to Olmsted, the Agreement requires him to submit to arbitration “all claims or

24

controversies . . . past, present or future, whether or not arising out of [his] employment (or its

25

termination).” Id., Exhibit 1, at p.1. The Agreement specifically designates “Arbitrable claims”

26

as “claims for wages, bonuses, or other compensation due . . . and claims for violation of any

27

federal, state, or other governmental law, statute, regulation, or ordinance, except claims for

28

workers’ compensation or unemployment compensation benefits.” Id.
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1
2

The Agreement also includes a class and representative action waiver in a paragraph
entitled “Individual Dispute Resolution,” which provides:

3

To the maximum extent permitted by law, I hereby waive any right
to bring on behalf of persons other than myself, or to otherwise
participate with other persons in, any class, collective, or
representative action (including but not limited to any
representative action under the California Private Attorneys General
Act (“PAGA”), or other federal, state or local statute or ordinance
of similar effect). I understand, however, that to the maximum
extent permitted by law I retain the right to bring claims in
arbitration, including PAGA claims, for myself as an individual
(and only for myself).

4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21

Id., at p. 2.
Mercury did not initially move to strike Olmsted’s PAGA representative allegations and
claim, and to compel his individual claims to arbitration because of the California Supreme
Court’s decision in Iskanian, which held that pre-dispute agreements to waive the right to bring
“representative” PAGA claims were invalid as a matter of public policy. See Declaration of
Stephen L. Berry, attached hereto as Exhibit “B,” ¶ 3.
On February 22, 2022, Olmsted initiated an arbitration proceeding in accordance with the
Agreement, asserting eight causes of action against Mercury for discrimination, retaliation and
wrongful termination. Berry Decl., ¶ 4 and Exhibit “2,” thereto. Following the U.S. Supreme
Court’s decision in Viking River Cruises, Olmsted was requested to dismiss this action and pursue
his individual PAGA claim in arbitration pursuant to the Agreement. He refused. Berry Decl., ¶ 5
and Exhibit “3,” thereto.
III.

THIS COURT SHOULD COMPEL ARBITRATION OF OLMSTED’S
INDIVIDUAL PAGA CLAIM

22

A binding arbitration agreement covers the claims asserted here. This Court should

23

compel arbitration of Olmsted’s individual PAGA claims against Mercury, and dismiss the

24

representative action that he erroneously has attempted to assert on behalf of other employees.

25
26
27
28

A.

Viking River Cruises Holds That Courts Can Compel An Employee’s
Individual PAGA Claims To Arbitration.

Congress enacted the FAA “to create a body of federal substantive law of arbitrability,
applicable to any arbitration agreement within the coverage of the Act.” Moses H. Cone Mem’l
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1

Hosp. v. Mercury Constr. Corp., 460 U.S. 1, 24 (1983). “The FAA reflects both a ‘liberal federal

2

policy favoring arbitration’ and the ‘fundamental principle that arbitration is a matter of

3

contract.’” Kramer v. Toyota Motor Corp., 705 F.3d 1122, 1126 (9th Cir. 2013) (citations

4

omitted). Although the FAA’s “saving clause” permits courts to refuse to enforce arbitration

5

agreements “upon such grounds as exist at law or in equity for the revocation of any contract” (9

6

U.S.C. § 2), these generally applicable contract defenses do not include “defenses that apply only

7

to arbitration” or “that target arbitration . . . by more subtle methods, such as by interfering with

8

fundamental attributes of arbitration.” Epic Sys. Corp. v. Lewis, 138 S. Ct. 1612, 1622 (2018)

9

(internal quotations omitted).

10

The U.S. Supreme Court has repeatedly rejected efforts -- including California’s -- to

11

circumvent Congress’ clear instruction expressed in the FAA that courts should “enforce

12

arbitration agreements according to their terms -- including terms providing for individualized [as

13

opposed to class, collective, or representative] proceedings.” Epic, 138 S. Ct. at 1619. In 2011,

14

the Supreme Court decided AT&T Mobility LLC v. Concepcion, 563 U.S. 333 (2011), where it

15

addressed a California rule that prohibited as unconscionable most class action waivers in

16

consumer contracts. 536 U.S. at 338. The Court observed that the state rule interfered with

17

“fundamental attributes” of arbitration by permitting any party to demand class-wide proceedings

18

despite the traditionally individualized and informal nature of arbitration. Id. at 344, 347-48.

19

Thus, the Court held that California’s rule stood “as an obstacle to the accomplishment of the

20

FAA’s objectives” and was preempted by the FAA. Id. at 343.

21

Despite the U.S. Supreme Court’s unequivocal directive that courts should enforce the

22

plain terms of arbitration agreements, the California Supreme Court in Iskanian held that a pre-

23

dispute agreement in which an employee agrees to arbitrate all claims individually and to forgo

24

the right to pursue a representative PAGA action is unenforceable. See Iskanian, 59 Cal. 4th at

25

384. Viking River Cruises is the most recent example of the U.S. Supreme Court rebuffing

26

California’s hostility to arbitration agreements.

27
28

In Viking River Cruises, the plaintiff accepted an agreement to arbitrate any dispute
arising out of her employment with Viking. Id. at *5. The agreement contained a waiver
LEGAL_US_W # 112629703.1
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1

providing that “in any arbitral proceeding, the parties could not bring any dispute as a class,

2

collective, or representative PAGA action.” Id. In addition, the agreement included “a

3

severability clause specifying that if the waiver was found invalid, any class, collective,

4

representative, or PAGA action would presumptively be litigated in court,” but that “if any

5

‘portion’ of the waiver remained valid, it would be ‘enforced in arbitration.’” Id.

6

Despite the agreement, the plaintiff sued Viking under PAGA on behalf of herself and

7

other employees for alleged wage and hour violations of the Labor Code. Id. Viking moved to

8

compel the plaintiff’s “individual” PAGA claim. Id. The trial court denied the motion based on

9

the Iskanian rule, and the California Court of Appeal affirmed. Id. The California Supreme

10
11

Court denied review, and the U.S. Supreme Court granted certiorari
The ability under PAGA to join other employees’ claims in a single representative

12

proceeding was critical to the Court’s decision. Id. at *10. The Court held that a conflict exists

13

between the FAA and the Iskanian rule prohibiting parties from contracting around this claim

14

joinder. Id. As the Court explained, “[i]f the parties agree to arbitrate ‘individual’ PAGA claims

15

based on personally sustained violations, Iskanian allows the aggrieved employee to abrogate that

16

agreement after the fact and demand either judicial proceedings or an arbitral proceeding that

17

exceeds the scope jointly intended by the parties.” Id. at *11. “As a result, Iskanian’s

18

indivisibility rule effectively coerces parties to opt for a judicial forum rather than forgoing the

19

procedural rigor and appellate review of the courts in order to realize the benefits of private

20

dispute resolution.” Id. (internal quotation omitted). Therefore, “the FAA preempts the rule of

21

Iskanian insofar as it precludes division of PAGA actions into individual and non-individual

22

claims through an agreement to arbitrate.” Id.

23

Having concluded that Iskanian was preempted, the Court held that Viking was “entitled

24

to compel arbitration of the plaintiff’s individual claim.” Id. It further explained that because

25

PAGA’s standing provision requires that the named plaintiff be an “aggrieved employee” herself,

26

the plaintiff could not continue to litigate her non-individual claims in court, and so after

27

compelling her individual claims to arbitration, “the correct course is to dismiss her remaining

28

claims.” Id.
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1

B.

The Agreement Covers Olmsted’s Individual Claims.

2

This Court should order arbitration “unless it may be said with positive assurance that the

3

arbitration clause is not susceptible of an interpretation that covers the asserted dispute.” AT&T

4

Techs., Inc. v. Commc’ns Workers, 475 U.S. 643, 650 (1986) (citation omitted). “Any doubts

5

concerning the scope of arbitrable issues should be resolved in favor of arbitration.” Simula, Inc.

6

v. Autoliv, Inc., 175 F.3d 716, 719 (9th Cir. 1999) (internal quotation marks omitted).
Here there is no doubt. The Agreement applies to “all claims or controversies . . . past,

7
8

present or future, whether or not arising out of [his] employment (or its termination).” Lindberg

9

Decl., Exhibit 1, at p. 1. The covered claims include “claims for violation of any state, or other

10

governmental law, statute, regulation, or ordinance, except claims for workers’ compensation or

11

unemployment compensation benefits.” Id.
Further, the Agreement anticipated individual arbitration: Olmsted expressly agreed that,

12
13

“[t]o the maximum extent permitted by law, [he] . . . waive[d] any right to bring on behalf of

14

persons other than [him]self, or to otherwise participate with other persons in, any class,

15

collective, or representative action (including but not limited to any representative action under

16

[PAGA]).” Under settled law, “‘a party may not be compelled under the FAA to submit to class

17

arbitration unless there is a contractual basis for concluding that the party agreed to do so.’”

18

Viking River Cruises, 2022 WL 2135491, at *7 (quoting Lamps Plus, Inc. v. Varela, 139 S. Ct.

19

1407, 1412 (2019) (emphasis in original). Now, based on Viking River Cruises, the same rule

20

applies to preclude PAGA representative actions.

21

C.

22

By utilizing the Agreement to pursue his non-PAGA claims, Olmsted has waived any

The Agreement Is Valid.

23

argument he may have that the Agreement is invalid. In any event, as shown below, there is no

24

basis for any challenge to the enforceability of the Agreement. 2

25
26
27
28

2

Arbitration agreements are presumed to be valid; the party seeking to avoid arbitration bears the
burden of demonstrating otherwise. Espejo v. S. Cal. Permanente Med. Grp., 246 Cal. App. 4th
1047, 1060 (2016) (moving party meets their “initial burden to show an agreement to arbitrate”
exists “by attaching a copy of the arbitration agreement purportedly bearing the opposing party’s
signature” to a declaration); Condee v. Longwood Mgmt. Corp., 88 Cal. App. 4th 215, 219 (2001)
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2

1.

The Agreement is an enforceable contract under ordinary contract
formation principles.

3

When determining whether a valid contract to arbitrate exists, courts apply ordinary state-

4

law principles that govern contract formation. See DIRECTV, Inc. v. Imburgia, 577 U.S. 47, 62-

5

63 (2015) (reversing a California state court that had failed to do so). Under California law, a

6

contract requires (1) the parties’ consent, and (2) consideration. Cal. Civ. Code § 1550; United

7

States ex rel. Oliver v. Parsons Co., 195 F.3d 457, 462 (9th Cir. 1999). Both of these

8

prerequisites are met here.

9

First, Mercury and Olmsted consented to be bound by the Agreement. “The manifestation

10

of mutual consent is generally achieved through the process of offer and acceptance[,] . . . [and] is

11

determined under an objective standard applied to the outward manifestations or expressions of

12

the parties, i.e., the reasonable meaning of their words and acts, and not their unexpressed

13

intentions or understandings.” Pac. Corp. Grp. Holdings, LLC v. Keck, 232 Cal. App. 4th 294,

14

309 (2014). Olmsted demonstrated the intent to be bound by signing the Agreement. Lindberg

15

Decl., Exhibit 1, at p. 3.

16

Second, ample consideration existed to support Olmsted’s promise to arbitrate, because

17

(even leaving aside the consideration inherent in a job offer), Mercury mutually was bound to

18

arbitrate any claims it might have had against Olmsted. The Agreement applies to all “claims or

19

controversies” between the parties, including those that “the Company . . . may have against

20

[Olmsted].” Lindberg Decl., Exhibit 1, at p. 1. “[T]he parties’ mutual promises to forego a

21

judicial determination and to arbitrate their disputes provide consideration for each other.” Strotz

22

v. Dean Witter Reynolds, Inc., 223 Cal. App. 3d 208, 216 (1990), overruled on other grounds by

23

Rosenthal v. Great W. Fin. Secs. Corp., 14 Cal.4th 394 (1996); accord Circuit City Stores, Inc. v.

24

Najd, 294 F.3d 1104, 1108 (9th Cir. 2002) (employer’s “promise to be bound by the arbitration

25

process itself serves as adequate consideration”).

26
27
28

(after initial burden is met, the “burden shifted to [the party seeking to avoid arbitration] to prove
the falsity of the purported agreement.”).
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2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

Because all the requirements for a valid contract under California law have been met,
Mercury and Olmsted are bound by their agreement to arbitrate.
2.

The Agreement is not unconscionable.
a.

California’s unconscionability test requires that Olmsted show both
procedural and substantive unconscionability.

Unconscionability is an affirmative defense to the enforcement of a contract. Graham v.
Scissor-Tail, Inc., 28 Cal.3d 807, 820 (1981). “The party resisting arbitration bears the burden of
proving unconscionability.” Pinnacle Museum Tower Ass’n v. Pinnacle Mkt. Dev. (US), LLC, 55
Cal. 4th 223, 247 (2012); see also Rosenthal, 14 Cal. 4th at 413 (“If the party opposing the
petition raises a defense to enforcement . . . that party bears the burden of producing evidence of,
and proving by a preponderance of the evidence, any fact necessary to the defense.”).
Unconscionability has both a substantive and a procedural element. An agreement to
arbitrate is unenforceable only where both substantive and procedural unconscionability exist; it
is not enough that one may exist without the other. See, e.g., Armendariz v. Foundation Health
Psychcare Servs., Inc., 24 Cal. 4th 83, 114 (2000) (both forms of unconscionability must be
present to defeat contract formation).
“‘With a concept as nebulous as “unconscionability,” it is important that courts not be
thrust in the paternalistic role of intervening to change contractual terms that the parties have
agreed to merely because the court believes the terms are unreasonable.’” Marin Storage &
Trucking, Inc. v. Benco Contracting & Eng’g, Inc., 89 Cal. App. 4th 1042, 1055 (2001) (quoting
American Software, Inc. v. Ali, 46 Cal. App. 4th 1386, 1391 (1996)). As the California Supreme
Court reiterated, “[t]he unconscionability inquiry is not a license for courts to impose their
renditions of an ideal arbitral scheme.” Sonic-Calabasas A, Inc. v. Moreno, 57 Cal.4th 1109,
1148 (2013). “[C]ourts may not decline to enforce an arbitration agreement simply on the ground
that it appears to be a bad bargain or that one party could have done better.” Id.; accord Sanchez
v. Valencia Holding Co., 61 Cal.4th 899, 911 (2015) (“A party cannot avoid a contractual
obligation merely by complaining that the deal, in retrospect, was unfair or a bad bargain.”).

28
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1
2

The Agreement is neither procedurally nor substantively unconscionable, and certainly not
both.
b.

3

“Procedural unconscionability concerns the manner in which the contract was negotiated

4
5
6
7
8
9

and the circumstances of the parties at that time.” Kinney v. United Healthcare Servs., Inc., 70
Cal. App. 4th 1322, 1329 (1999). An agreement is only procedurally unconscionable where there
is (1) “‘oppression’ arising from an inequality of bargaining power”; or (2) “‘surprise’ arising
from buried terms in a complex printed form.” McManus v. CIBC World Mkts. Corp., 109 Cal.
App. 4th 76, 87 (2003). Here there was no oppression, and there was no surprise.
“Oppression arises from an inequality in bargaining power which results in no real

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

The Agreement is not procedurally unconscionable.

negotiation and an absence of meaningful choice.” Id. With respect to employment situations,
courts have long held that presenting an employment arbitration agreement to an employee on a
“take it or leave if basis” does not render the agreement unenforceable. Roman v. Super. Ct., 172
Cal. App. 4th 1462, 1470-71 (2009). As explained in Baltazar v. Forever 21, Inc.,
62 Cal. 4th 1237 (2016), the negotiability of the agreement is only the beginning, not the end, of
the analysis. Courts evaluating procedural unconscionability must focus on factors such as
whether the plaintiff was “lied to, placed under duress, or otherwise manipulated into signing the
arbitration agreement,” and whether the agreement was “‘artfully hidden.’” Baltazar, 62 Cal.4th
at 1245-46. In Baltazar, plaintiff was told in a job interview, “[S]ign it or no job.” Id. at 1241.
The unanimous California Supreme Court nevertheless enforced the arbitration agreement; there
were no indicia of oppression or surprise. 3

3

Even before Baltazar, ‘“[t]he cases uniformly agree[d] that a compulsory predispute arbitration
agreement is not rendered unenforceable just because it is required as a condition of employment
or offered on a “take it or leave it” basis.’” Serafin v. Balco Props. Ltd., LLC, 235 Cal. App. 4th
165, 179 (2015) (citation and alteration omitted); see also Roman, 172 Cal. App. 4th at 1470-71
n.2, 1473 (finding that any procedural unfairness in an adhesive agreement in the employment
context is limited, where there is a “a relatively short agreement . . . written in clear,
understandable language;” “[t]he adhesive nature of the contract” is not dispositive); Dotson v.
Amgen, Inc., 181 Cal. App. 4th 975, 981 (2010) (enforcing agreement and finding minimal
procedural unconscionability even though, ‘“[i]n employment cases, the agreement is typically
prepared by the employer, and presented to the employee as a condition of employment without
negotiation regarding its terms”) (citation omitted).
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1

Surprise “involves the extent to which the supposedly agreed-upon terms of the bargain

2

are hidden in the prolix printed form drafted by the party seeking to enforce the disputed terms.”

3

Stirlen, 51 Cal. App. 4th at 1532. It generally arises in the commercial context where consumers

4

complete purchase transactions or other forms containing small print with buried arbitration

5

clauses. See, e.g., Wayne v. Staples, Inc., 135 Cal. App. 4th 466, 480 (2006). Here, the

6

Agreement does not contain any indication of potential “surprise” resulting from either the

7

wording or the layout of the Agreement. It is not buried in a “prolix printed form.” Rather, it is

8

set forth in a standalone document that is only three pages. The Agreement itself was titled

9

“MUTUAL DISPUTE RESOLUTION AGREEMENT.” Its terms clearly explain that the parties

10

mutually agree to arbitrate claims they might have against each other rather than pursue the

11

claims in court. The Agreement articulates all applicable provisions and requirements in clear,

12

unambiguous language broken down into clear and succinct paragraphs with understandable and

13

specific language detailing the obligation to which Olmsted agreed. There is no reasonable

14

argument that the nature or importance of the Agreement was hidden from Olmsted. See, e.g.,

15

Pinnacle, 55 Cal. 4th at 247 & n.12 (2012) (rejecting contention of unconscionability; “[T]he trial

16

court found no evidence of surprise,” and “[w]e agree. The record reflects that the arbitration

17

provisions . . . appear in a separate article under a bold, capitalized, and underlined caption . . .

18

and within a separate section with [a] bold and underlined title . . . .”).

19
20
21
22
23
24
25
26

Moreover, the following statement is immediately above Olmsted’s signature in all capital
letters:
I UNDERSTAND THAT I AM GIVING UP MY RIGHT TO A
JURY TRIAL AND TO PARTICIPATE IN CLASS,
COLLECTIVE AND REPRESENTATIVE ACTIONS.
I FURTHER ACKNOWLEDGE THAT I HAVE BEEN GIVEN
THE OPPORTUNITY TO DISCUSS THIS AGREEMENT WITH
MY PRIVATE LEGAL COUNSEL AND HAVE AVAILED
MYSELF OF THAT OPPORTUNITY TO THE EXTENT I
WISHED TO DO SO.
Lindberg Decl., Exhibit 1, at p. 3.

27
28
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2

c.

The Agreement is not substantively unconscionable.

Even if there were some trace of procedural unconscionability (and there is not, as

3

explained above), the Agreement still is enforceable because there is little to no substantive

4

unconscionability. Substantive unconscionability focuses “on overly harsh or one-sided results.”

5

Baltazar, 62 Cal.4th at 1243 (citation omitted). That is not the case here.

6

Armendariz held that, for an employment arbitration agreement to be enforceable, it must

7

meet certain “minimum requirements” to ensure that substantive rights afforded by statute are not

8

waived. Specifically, an arbitration agreement is enforceable if it provides for: (1) a neutral

9

arbitrator; (2) a written decision subject to limited judicial review; (3) payment by the employer

10

of all costs unique to arbitration; (4) recovery of all statutory remedies; and (5) adequate

11

discovery. Armendariz, 24 Cal.4th at 90-91, 103-13. The Agreement meets those requirements.

12

First, the Agreement provides for a neutral arbitrator by incorporating the JAMS

13

Employment Arbitration Rules. Lindberg Decl., Exhibit 1, at p. 1. The Agreement states: “The

14

arbitration will be conducted in accordance with the then-current JAMS Employment Arbitration

15

Rules & Procedures (and no other JAMS rules), which currently are available at

16

http://www.jamsadr.com/rules-employment-arbitration.” Id. It further provides that “[t]he

17

arbitrator shall be either a retired judge, or an attorney who is experienced in employment law and

18

licensed to practice law in the state in which the arbitration is convened (the ‘Arbitrator’),

19

selected as provided by the JAMS rules.” Id. JAMS Rule 7 provides that “[t]he Arbitration shall

20

be conducted by one neutral Arbitrator, unless all Parties agree otherwise.” JAMS, Employment

21

Arbitration Rules & Procedures. JAMS Rule 15, meanwhile, provides a mechanism by which the

22

neutral arbitrator is selected via the parties’ striking potential arbitrators from a list provided by

23

JAMS. Id.

24

Second, the Agreement expressly provides that “[t]he Arbitrator shall render an award and

25

written opinion, which shall include the factual and legal basis for the award, normally within 30

26

days after a dispositive motion is heard, or an arbitration hearing.” Lindberg Decl., Exhibit 1, at

27

p. 1. The JAMS Rules also ensure a written decision. Rule 24(h) requires awards to “consist of a

28

written statement signed by the Arbitrator regarding the disposition of each claim and the relief, if
LEGAL_US_W # 112629703.1
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any, as to each claim,” and “contain a concise written statement of the reason for the Award,”

2

stating the essential findings and conclusions on which the Award is based.

3

Third, the Agreement expressly provides that, “[t]he Company will be responsible for

4

paying any filing fee and the fees and costs of the Arbitrator; provided, however, that if I am the

5

party initiating the claim, I will contribute an amount equal to the filing fee to initiate a claim in

6

the court of general jurisdiction in the state in which I am (or was last) employed by the

7

Company, unless the JAMS rules or the Arbitrator allow me to proceed without doing so based on

8

demonstrated financial hardship.” Lindberg Decl., Exhibit 1, at p. 2. That language precisely

9

tracks Armendariz, which said that the employee can be asked to bear an “expense that the

10

employee would . . . be required to bear if he or she were . . . to bring the action in court.”

11

Armendariz, 24 Cal. 4th at 110-11.

12

Fourth, the Agreement permits Olmsted to recover all otherwise-available remedies, by

13

providing that “[t]he Arbitrator shall apply the substantive law (and the law of remedies, if

14

applicable) of the state in which the claim arose, or federal law, or both, as applicable to the

15

claim(s) asserted.” Lindberg Decl., Exhibit 1, at p. 2. Since “nothing in the language of the

16

[Agreement] limits remedies,” “no limitation should be implied.” Little v. Auto Stiegler, Inc., 29

17

Cal. 4th 1064, 1075 n.1 (2003).

18

Fifth, the Agreement provides for discovery including three fact witness depositions and

19

the deposition of any expert designated by the other party. The Agreement also provides each

20

party the right to make requests for production of documents consisting of up to 25 individual

21

categories of requested documents, and to subpoena documents from third parties. Further, “[t]he

22

Arbitrator may grant such additional discovery if the Arbitrator finds that the party has

23

demonstrated that it needs that discovery to adequately arbitrate the claim, taking into account the

24

parties’ mutual desire to have a speedy, less-formal, and cost-effective dispute-resolution

25

mechanism..” Lindberg Decl., Exhibit 1, at p. 2. The Agreement’s discovery rules are consistent

26

with Armendariz. See, e.g., Dotson v. Amgen, Inc.,181 Cal. App. 4th 975, 982-85 (2010)

27

(reversing trial court and compelling arbitration; the agreement set forth limits on discovery, but

28

allowed the arbitrator to grant more on an appropriate showing of need); Sanchez v. CarMax Auto
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1

Superstores Cal., LLC, 224 Cal. App. 4th 398, 404-06 (2014) (same; arbitrator could grant

2

additional discovery based on a showing of “substantial need”).

3

Here there is no indicia of substantive unconscionability that would be sufficient to render

4

the Agreement unenforceable.
d.
Any unconscionable provision should be severed and the remainder of
the Agreement enforced.

5
6

California law abhors “throw[ing] the [arbitration] baby out with the bath water.” Bolter

7

v. Superior Court, 87 Cal. App. 4th 900, 910 (2001). “[T]he strong legislative and judicial

8

preference is to sever the offending term and enforce the balance of the agreement . . . .” Roman,

9

172 Cal. App. 4th at 1477; see Farrar v. Direct Commerce, Inc., 9 Cal. App. 5th 1257, 1275

10

(2017) (compelling arbitration after severing the “aspect in which the arbitration provision is

11

substantively unconscionable”). The Ninth Circuit in Poublon v. C.H. Robinson Co., 846 F.3d

12

1251 (9th Cir. 2017), enforced an agreement following severance of multiple provisions:

13

“Poublon argues that an agreement is necessarily permeated by unconscionability if more than

14

one clause in the agreement is unconscionable or illegal. We disagree . . . .” Id. at 1273. See

15

also Rejuso v. Brookdale Senior Living, Inc., No. CV 17-4647 DSF (KSx), 2017 U.S. Dist. Lexis

16

153456, at *15-16 (Sep. 18, 2017) (enforcing arbitration agreement after severing a then-

17

unenforceable term).

18

If this Court were to find one (or more) unconscionable provisions in the arbitration

19

agreement, the appropriate remedy would be to sever or limit it (or them) and then enforce the

20

rest of the Agreement.
e.
The Agreement therefore is enforceable.

21
22
23
24
25
26
27
28

“Both procedural unconscionability and substantive unconscionability must be shown”
before an agreement may be held unenforceable. Pinnacle, 55 Cal.4th at 247. If this Court
concludes, as it should, that at least one form of unconscionability is wholly absent, the
Agreement is enforceable without more.
Alternatively, the Agreement should be enforced even if both forms of unconscionability
were present in some degree (which is not the case here). A reviewing court’s task “is not only to
determine whether … unconscionability exists, but more importantly, to what degree it may
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1

exist.” Morris v. Redwood Empire Bancorp, 128 Cal. App. 4th 1305, 1319 (2005). Where there

2

is minimal procedural unconscionability, the party opposing arbitration must show a high level of

3

substantive unconscionability (or vice versa). See, e.g., Armendariz, 24 Cal. 4th at 114 (“[T]he

4

more substantively oppressive the contract term[s], the less evidence of procedural

5

unconscionability is required to come to the conclusion that the term is unenforceable, and vice

6

versa.”).

7

In Marin Storage, 89 Cal. App. 4th at 1056, the court found that “procedural

8

unconscionability, although extant, was not great” in light of all the circumstances. “In light of

9

the low level of procedural unfairness, we conclude that a greater degree of substantive unfairness

10

than has been shown here was required before the contract could be [invalidated].” Id. The court

11

therefore enforced the agreement. See also Serpa v. Cal. Sur. Investigations, Inc., 215 Cal. App.

12

4th 695, 704 (2013) (“When, as here, there is no other indication of oppression or surprise, ‘the

13

degree of procedural unconscionability of an adhesion agreement is low, and the agreement will

14

be enforceable unless the degree of substantive unconscionability is high.’”) (citation omitted);

15

Gatton v. T-Mobile USA, Inc., 152 Cal. App. 4th 571, 586 (2007) (in light of the minimal degree

16

of procedural unconscionability, plaintiff was required to “make a strong showing of substantive

17

unconscionability”).

18

The Agreement is not unconscionable at all, but even assuming otherwise, arguendo, it

19

should be enforced under California’s sliding-scale test.

20

IV.

21
22
23
24
25
26
27
28

THIS COURT SHOULD DISMISS OLMSTED’S PURPORTED CLAIMS ON
BEHALF OF OTHER INDIVIDUALS BASED ON VIKING RIVER CRUISES
Viking River Cruises holds that when the individual claims of a PAGA action plaintiff are

compelled to arbitration, the plaintiff lacks standing to assert a PAGA representative claim on
behalf of other current and former employees. See Viking River Cruises, 2022 WL 2135491 at
*11. Thus, while Olmsted’s individual PAGA claim must be compelled to arbitration, his nonindividual, representative PAGA claim must dismissed. Id. (“As a result, [plaintiff] lacks
statutory standing to continue to maintain her non-individual claims in court, and the correct
course is to dismiss her remaining claims.”).
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1
2
3
4
5
6
7

V.

CONCLUSION
Olmsted contractually promised to arbitrate any individual disputes he may have with

Mercury. Viking River Cruises forecloses his ability to avoid arbitration of his individual PAGA
claims. Accordingly, Mercury respectfully requests that the Court grant this motion, and (1)
order Olmsted to submit his individual PAGA claims against Mercury to arbitration, and (2)
dismiss his purported representative PAGA claims on behalf of other current and former
employees in their entirety.

8
9

DATED: July 1, 2022

PAUL HASTINGS LLP

10
11

By:
STEPHEN L. BERRY

12

Attorneys for Defendant
MERCURY INSURANCE SERVICES, LLC

13
14
15
16
17
18
19
20
21
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23
24
25
26
27
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1

I.

2

INTRODUCTION AND SUMMARY OF ARGUMENT
Olmsted’s Opposition brief does not even attempt to challenge the enforceability of his

3

arbitration agreement (the “Agreement”). This is not surprising, since he has filed an arbitration

4

proceeding asserting other individual claims against Mercury. Instead, his entire Opposition

5

consists of arguments that were considered and rejected by the United States Supreme Court in

6

Viking River Cruises, Inc. v. Moriana, 142 S. Ct. 1906 (2022), or that are contrary to well-

7

established contract interpretation principles. Specifically, he incredibly argues that (1) the

8

express representative action waiver in the Agreement is ineffective because of the savings clause

9

that no longer applies since Viking River, (2) that the Agreement by its terms does not cover his

10

individual PAGA claim because the State of California is the real party in interest, (3) any

11

ambiguity in the Agreement must be construed against Mercury, and (4) if his individual PAGA

12

claim is compelled to arbitration, then his non-individual, representative PAGA claim should be

13

stayed rather than dismissed. Olmsted is wrong on all of these points.

14

It is well-established in a long line of United States Supreme Court decisions that a court

15

interpreting an arbitration agreement subject to the Federal Arbitration Act (“FAA”) must give

16

due regard to the federal policy favoring arbitration, and any ambiguity regarding the scope of the

17

arbitration clause must be resolved in favor of arbitration. Nothing in the representative action

18

waiver in Olmsted’s Agreement allows him to avoid arbitration of his individual PAGA claim.

19

The enforcement nature of a PAGA representative action does not change this result. The

20

Supreme Court in Viking River ruled that an arbitration agreement can be enforced in a PAGA

21

action and an employee’s individual PAGA claim must be excised from the representative PAGA

22

claim and compelled to arbitration. Furthermore, the Supreme Court made it clear that the proper

23

course of action after compelling a plaintiff’s individual PAGA claim to arbitration is for the trial

24

court to dismiss the representative PAGA claim for lack of standing. 1

25
26
27
28

Olmsted has failed to meet his burden to resist arbitration. See Green Tree Fin. Corp.
1

Olmsted has submitted some trial court orders that appear to ignore the Supreme Court’s
mandate and stay the representative PAGA claim as opposed to dismissing it. Leaving aside that
other trial court orders are not binding on or precedent for this Court, those orders do not mean
that this Court should do the same.
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1

Alabama v. Randolph, 531 U.S. 79, 91 (2000). Mercury’s motion should be granted.

2

II.

3

OLMSTED’S OPPOSITION DOES NOT ALLOW HIM TO AVOID
ARBITRATION OF HIS INDIVIDUAL PAGA CLAIM
A.

4
5

The Savings Clause In The Representative Action Waiver Is Not Applicable
Or Needed After Viking River.

Olmsted argues that the savings clause in the Agreement preserves his right to litigate his

6

individual PAGA claim in this Court.2 Specifically, Olmsted contends that the intent of the

7

parties to the Agreement at the time of contracting was to effectively waive arbitration of both

8

individual and representative PAGA claims. This strained reading ignores the plain language of

9

the Agreement and is wrong for multiple reasons as a matter of law.

10

As Olmsted does not dispute that the Agreement is valid and governed by the FAA, this

11

Court must enforce the Agreement by its terms. See Morgan v. Sundance, Inc., 142 S.Ct. 1708,

12

1713 (2022). Further, “language in a contract must be interpreted as a whole.” Int’l Bhd. of

13

Teamsters v. NASA Servs., Inc., 957 F.3d 1038, 1044 (9th Cir. 2020). “Neither silence nor

14

ambiguity provides a sufficient basis for concluding that parties to an arbitration agreement

15

agreed to undermine the central benefits of arbitration itself.” Lamps Plus, Inc. v. Varela, 139 S.

16

Ct. 1407, 1417 (2019).

17

Here, the Agreement clearly and unequivocally requires arbitration of all of Olmsted’s

18

individual claims: “the Company and I mutually consent to the resolution by arbitration of all

19

claims or controversies . . . , past, present or future, whether or not arising out of my employment

20

(or its termination)” and “[b]oth the Company and I agree that neither of us shall initiate or

21

prosecute any lawsuit in any way related to any claim covered by this agreement to arbitrate.”

22

Agreement at p. 1 (Lindberg Decl., Ex. 1) (emphasis added). This is underscored by the

23

representative action waiver in the Agreement: “To the maximum extent permitted by law, I

24

hereby waive any right to bring on behalf of persons other than myself, or to otherwise participate

25

with other persons in, any class, collective, or representative action (including but not limited to

26
27
28

2

The representative action savings clause states: “If a court adjudicating a case involving the
Company and me were to determine that there is an unwaivable right to bring a PAGA
representative action, any such representative action shall be brought only in court, and not in
arbitration.” Agreement at p. 2 (Lindberg Decl., Ex. 1) (emphasis added).
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1

any representative action under [PAGA], or other federal, state or local statute or ordinance of

2

similar effect.” Id. at p. 2 (emphasis added).

3

The representative action waiver provision above explicitly applies “[t]o the maximum

4

extent permitted by law,” and thus cannot be interpreted in a manner that violates Viking River,

5

i.e., it requires Olmsted to arbitrate his individual PAGA claim, and does not allow arbitration as

6

a representative claim, including a representative PAGA claim.

7

Olmsted would have this Court ignore these provisions and focus only on the savings

8

clause that no longer is necessary after Viking River. Thus, he contends that the representative

9

action waiver in Viking River is “meaningfully different” from the representative action waiver in

10

this case because the Viking River waiver “did not make any attempt to distinguish between

11

‘individual’ and ‘non-individual’ PAGA claims.” Opp. at 10. His argument presupposes that the

12

parties could foresee the holdings in both Iskanian and Viking River. This is absurd. See Cal.

13

Civ. Code § 1643; Miracle Auto Ctr. v. Superior Ct., 68 Cal. App. 4th 818, 821 (1998) (“As a

14

general rule of construction, the parties are presumed to know and to have had in mind all

15

applicable laws extant when an agreement is made. These existing laws are considered part of the

16

contract just as if they were expressly referred to and incorporated.”).

17

The representative action waiver in the Agreement is clear: it preserves the advantages of

18

individual arbitration, whether that be an individual PAGA claim or other type of individual

19

claim. Indeed, the purpose of the representative action waiver is to underscore the agreement of

20

the parties to arbitrate claims and disputes on a one-on-one basis. See Epic Systems Corp. v.

21

Lewis, 584 U.S. ___, 138 S. Ct. 1612, 1619 (2018) (“Should employees and employers be

22

allowed to agree that any disputes between them will be resolved through one-on-one arbitration?

23

… [A]s a matter of law the answer is clear. In the Federal Arbitration Act, Congress has

24

instructed federal courts to enforce arbitration agreements according to their terms – including

25

terms providing for individualized arbitration.”). See also Cal. Civ. Code § 1641 (“The whole of

26

a contract is to be taken together, so as to give effect to every part, if reasonably practicable, each

27

clause helping to interpret the other.”); Carson v. Mercury Ins. Co., 210 Cal. App. 4th 409, 420

28

(2012) (“An interpretation which gives effect to all provisions of the contract is preferred to one
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2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

which renders part of the writing superfluous, useless or inexplicable.”).
B.

Olmsted’s Individual PAGA Claim Falls Within The Scope Of “Arbitrable
Claims”.

Olmsted argues that his individual PAGA claim falls outside the definition of “arbitrable
claims” under the Agreement. Specifically, he contends that because the term “arbitrable claims”
includes only claims that “the Company (or its subsidiaries and affiliates) may have against me or
that I (and no other party) may have against” [Mercury], it necessarily excludes PAGA claims
because “Plaintiff’s representative PAGA claims are brought on behalf of the State, the real party
in interest in the litigation.” Opp. at 12 (emphasis added).
Olmsted is wrong again. It makes no difference that he brings his individual PAGA claim
as a proxy of the State. Indeed, the Supreme Court in Viking River explicitly rejected the idea
that PAGA actions consist of one, indivisible representative claim, as Olmsted appears to suggest
here. As the Court explained, “PAGA plaintiffs are agents” who may recover “the State’s claims
for civil penalties on a representative basis.” 142 S. Ct. at 1914 n.2, 1915. The term
“representative,” according to the Court, refers to two distinct aspects of a PAGA claim: (1)
claims for penalties that “arose from the violation [the plaintiff] suffered” himself, and (2) claims
for penalties for violations allegedly “sustained by other . . . employees[.]” Id. at 1916.
Under Viking River, the FAA allows parties to agree to arbitrate the first category
(individual PAGA claim), and by virtue of PAGA’s “statutory standing” rule, prohibits the
plaintiff from pursuing the second category (a representative PAGA claim) in arbitration unless
the parties expressly consent to arbitrate on a class or representative basis. Id. at 1916, 1925.
Since the parties in Viking River, like Olmsted, agreed only one-on-one arbitration, the Court held
that the plaintiff must arbitrate her PAGA “individual claim” and it dismissed the remaining
“non-individual” (representative) PAGA claim for a lack of standing. Id. at 1925.
Olmsted appears to argue, however, that even as to his individual PAGA claim, the State
of California -- not himself -- is the real party in interest, and because the State is not a signatory
to the Agreement, there is no agreement to arbitrate. The employee in Viking River made the
same argument in an effort to avoid the FAA, but her argument was rejected by the Supreme

28
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1

Court. See Viking River, 142 S. Ct. at 1919, n.4 (rejecting Iskanian’s reasoning that, because

2

PAGA is not an employer-employee dispute, there is no arbitration agreement and FAA does not

3

apply to PAGA).

4

Nevertheless, this argument is a red herring. Mercury does not seek to compel the State

5

to arbitrate any claim it may have against Mercury. Nor does Mercury seek to compel arbitration

6

of the claims of any other employee who is not party to the Agreement. The only claims that

7

Mercury seeks to arbitrate are those of Olmsted, which are covered by his Agreement with

8

Mercury. Regardless of how he chose to style his claim in this Court, it does not change the fact

9

that Olmsted agreed to arbitrate all disputes between himself and Mercury on an individual basis.

10

His individual PAGA claim was not excluded from the ambit of the Agreement. Viking River

11

makes it perfectly clear that Olmsted’s agreement to arbitrate claims on an individual basis is

12

fully enforceable even if it has been filed as part of a PAGA-only court action.

13

C.

14

The FAA “requires that questions of arbitrability . . . be addressed with a healthy regard

Any Ambiguity Must Be Resolved In Favor Of Arbitration.

15

for the federal policy favoring arbitration.” Cronus Investments, Inc. v. Concierge Servs., 35 Cal.

16

4th 376, 386 (2005) (citing 9 U.S.C. § 2). As such, “[a]ny doubts or ambiguities as to the scope

17

of the arbitration clause itself should be resolved in favor of arbitration.” Id. (citations omitted).

18

In his Opposition, Olmsted argues that, to the extent there is any ambiguity in the

19

Agreement, rather than resolve ambiguity in favor of arbitration, the Court should rely on the

20

contra proferentem doctrine to resolve the ambiguity against Mercury as the drafter of the

21

arbitration agreement. Olmsted ignores that the Supreme Court has considered and rejected this

22

very argument. In Lamps Plus, Inc. v. Varela, 139 S. Ct. 1407, 1417 (2019), the Supreme Court

23

reversed and remanded the Ninth Circuit’s decision affirming application of the doctrine of

24

contra proferentem over the FAA’s public policy consideration of interpreting ambiguities in

25

favor of arbitration.

26

The Court instructed that the contra proferentem doctrine applies “only as a last resort”

27

upon exhausting ordinary methods of interpretation, and that such a doctrine was preempted by

28

the FAA’s default rule for resolving ambiguities in favor of arbitration. Id. at 1418 (“The general
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1

contra proferentem rule cannot be applied to impose class arbitration in the absence of the

2

parties’ consent. Our opinion. . . is consistent with a long line of cases holding that the FAA

3

provides the default rule for resolving certain ambiguities in arbitration agreements. For example,

4

we have repeatedly held that ambiguities about the scope of an arbitration agreement must be

5

resolved in favor of arbitration.”); see also Erickson v. Aetna Health Plans of California, Inc., 71

6

Cal. App. 4th 646, 656 (1999) (“[W]here an FAA contract is involved . . . ambiguities in an

7

arbitration clause are to be resolved in favor of arbitration, notwithstanding the California rule

8

that a contract is construed most strongly against the drafter.” (quotation omitted)).

9

Therefore, even if this Court were to conclude that the representative action waiver in

10

Olmsted’s Agreement is ambiguous, which it is not, the FAA and clear and controlling authorities

11

require that the Court nonetheless compel Olmsted’s individual PAGA claim to arbitration.

12

III.

13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

OLMSTED’S NON-INDIVIDUAL PAGA CLAIM SHOULD BE DISMISSED FOR
LACK OF STANDING
Once Olmsted’s individual PAGA claim is compelled to arbitration, his non-individual,

representative PAGA claim should be dismissed. Olmsted wrongly interprets Kim v. Reins Int’l
California, Inc., 9 Cal. 5th 73 (2020), to argue otherwise.
A.

Viking River Holds Once Olmsted’s Individual PAGA Claim Is Compelled To
Arbitration, He Lacks Standing To Pursue A Representative PAGA Claim.

In Viking River, a majority of five Justices on the Supreme Court -- including Justice
Sotomayor -- cited the California Supreme Court’s decision in Kim in support of their holding
that once a plaintiff’s individual PAGA claim is compelled to arbitration, “PAGA provides no
mechanism to enable a court to adjudicate [plaintiff’s] non-individual PAGA claims.” 142 S. Ct.
at 1925. “As a result,” the majority in Viking River held, “[plaintiff] lacks statutory standing to
continue to maintain her non-individual claims in court, and the correct course is to dismiss her
remaining claims.” Id.
In Kim, the California Supreme Court explained that California law previously authorized
members of the general public to sue for relief under the State’s Unfair Competition Law. 9 Cal.
5th at 90. The Court also noted, however, that “some private attorneys had exploited the
generous standing requirement of the UCL by filing ‘shakedown’ suits to extort money from
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1

small businesses for minor or technical violations where no client had suffered any injury.” Id.

2

In response to this practice, to ensure that PAGA suits could not be brought by “persons who

3

suffered no harm from the alleged wrongful act,” legislators added a definition of “aggrieved

4

employee,” to limit standing to persons who suffered actual harm. Id.

5

As observed by the Supreme Court in Viking River, Kim stands for the proposition that

6

“PAGA’s standing requirement was meant to be a departure from the ‘general public’ … standing

7

originally allowed” under other California statutes like the UCL. Citing Kim, Viking River holds

8

that, “[w]hen an employee’s own dispute is pared away from a PAGA action, the employee is no

9

different from a member of the general public, and PAGA does not allow such persons to

10

maintain suit.” 142 S. Ct. at 1925. As the Court recognized, the language of the statute fully

11

supports its holding. Viking River, 142 S. Ct. at 1925 (citing Cal. Lab. Code Ann. §§ 2699(a) (an

12

aggrieved employee has the right to bring the action only “on behalf of himself or herself and

13

other current or former employees.”)). Citing to the PAGA statute, Viking River therefore holds:

14

“Under PAGA’s standing requirement” -- i.e., the requirement to bring a lawsuit on behalf of

15

Plaintiff and other employees -- “a plaintiff can maintain non-individual PAGA claims in an

16

action only by virtue of also maintaining an individual claim in that action.” Id. at 1925. And

17

since Olmsted’s arbitration precludes him from maintaining his individual PAGA claim in court,

18

he lacks standing to maintain any representative action in this Court -- stayed or otherwise.

19

Olmsted would have this Court ignore the Supreme Court’s analysis on standing as mere

20

“dictum” that he deems “unnecessary to the holding in Viking River.” He further argues that the

21

issue of statutory standing under PAGA was “not fully analyzed” by the Court in Viking River.”

22

Opp. at 13.3 To adopt this flawed argument, however, the Court would have to ignore an entire

23

section of the Supreme Court’s opinion. Such an argument strains credibility and should be

24

summarily rejected. A majority of the Supreme Court held that “the correct course” is to dismiss

25

3

26
27
28

Olmsted also seems to suggest that the majority’s analysis of PAGA standing was in fact an
analysis of federal Article III standing and that the majority opinion should be disregarded on
those grounds. Opp. at 14-15. However, Viking River does not turn on Article III principles.
Rather, Viking River relies on the California Supreme Court’s interpretation of PAGA standing in
Kim to reach its conclusion that the plaintiff lacked standing to pursue non-individual PAGA
claims. Viking River, 142 S. Ct. at 1925.
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1

non-individual PAGA claims for lack of standing. Olmsted’s non-individual PAGA claims can

2

fare no better, particularly because the Supreme Court’s decision is fully supported by California

3

law, as demonstrated above.

4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

B.

The Court Should Not Ignore Viking River In Favor Of Olmsted’s Flawed
Interpretation of Kim.

Olmsted attempts to rely on Kim to support his argument that even if his individual PAGA
claim is compelled to arbitration, he still has standing to pursue the non-individual representative
PAGA claim under California law. Olmsted cannot rely on Kim post Viking River for two reasons.
First, Kim is materially distinguishable. In Kim, the California Supreme Court held that an
employee who asserts both a PAGA claim and an individual non-PAGA claim, and then settles the
non-PAGA claim, can continue to assert the PAGA claim “as the state’s authorized representative.”
9 Cal. 5th at 80-89. Contrary to Olmsted’s argument, Kim does not stand for the proposition that
when an employee’s individual PAGA claim is compelled to arbitration, the employee
nonetheless has standing to prosecute non-individual PAGA claims. Kim only held that a
settlement of non-PAGA claims does not result in a waiver of PAGA claims, because the PAGA
claims seeks penalties separate and apart from the other Labor Code claims resolved via
settlement. Id. at 81. Kim does not address a motion to compel arbitration or how PAGA
standing should be handled now that Viking River has determined PAGA claims are not unitary
and must be divided into individual and representative components. Kim also does not grapple
with any of the thorny issues involving PAGA’s conflict with the FAA. Kim is, therefore,
distinguishable on its facts and cannot be relied upon by Olmsted.
Second, Kim was decided in the context of Iskanian where individual PAGA claims and
non-individual representative PAGA claims were indivisible. After Viking River, nothing in Kim
suggests that once an individual PAGA claim is pared from the litigation, the representative PAGA
claim may still be litigated. To the extent Olmsted misreads Kim this way, the portions of Kim’s
analysis that support this reading are now abrogated by Viking River. Kim relied on Iskanian’s
now-abrogated indivisibility rule. Kim explicitly recognized that “[t]here is no individual
component to a PAGA action because ‘every PAGA action ... is a representative action on behalf of

28
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1

the state.’” Id. at 87 (citing Iskanian, 59 Cal.4th at 387, emphasis original). Kim also recognized

2

that, because of Iskanian’s indivisibility rule, “[a]ppellate courts have rejected efforts to split PAGA

3

claims into individual and representative components.” Id. Based on these observations, Kim

4

concluded: “Standing for [] PAGA-only cases,” like this one, “cannot be dependent on the

5

maintenance of an individual claim because individual relief has not been sought.” Id. at 88.

6

Olmsted cites Kim to argue a plaintiff’s inability to obtain individual relief is not necessarily

7

fatal to the maintenance of a representative PAGA claim in court. This argument ignores that Kim

8

was decided pre-Viking River, and disregards the Supreme Court’s holding that individual and non-

9

individual representative PAGA claims can be divided and that any contrary rule is preempted:

10

“[The] rule that PAGA actions cannot be divided into individual and non-individual claims is

11

preempted.” Viking River, 142 S. Ct. at 1913.

12

Finally, Viking River cites directly to Kim to support its reading of the PAGA statute, which

13

states that an aggrieved employee may only bring an action “on behalf of himself or herself and

14

other current or former employees.” Cal. Lab. Code § 2699(a) (emphasis added). Based on Kim,

15

Viking River concludes the purpose of the word “and” is to clarify that an employee may pursue

16

PAGA claims on behalf of others only if he pursues the claims on his own behalf. Viking River,

17

142 S. Ct. at 1925. Olmsted here cannot bring a PAGA claim for himself here, because he agreed

18

to arbitrate it. In short, Kim’s position on standing depends on Iskanian, which was abrogated in

19

relevant part by Viking River.

20

IV.

21
22
23
24

CONCLUSION
Viking River dictates the outcome of Mercury’s motion: the Court should enforce

Olmsted’s contractual promise to arbitrate his individual PAGA claim. The representative PAGA
claim on behalf of other employees should be dismissed.
DATED: September 6, 2022

25

PAUL HASTINGS LLP

By:
STEPHEN L. BERRY

26

Attorneys for Defendant
MERCURY INSURANCE SERVICES, LLC

27
28
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PROOF OF SERVICE

2

STATE OF CALIFORNIA

3

CITY OF COSTA MESA AND COUNTY OF
ORANGE

4
5
6

I am employed in the City of Costa Mesa and County of Orange, State of
California. I am over the age of 18, and not a party to the within action. My business address is
695 Town Center Drive, Seventeenth Floor, Costa Mesa, California 92626-1924.
On September 6, 2022, I served the foregoing document(s) described as:

7
8
9
10
11
12
13
14
15
16

REPLY MEMORANDUM IN SUPPORT OF DEFENDANT’S MOTION TO COMPEL
INDIVIDUAL ARBITRATION AND TO DISMISS REPRESENTATIVE PAGA
ACTION
on the interested parties by placing a true and correct copy thereof in a sealed envelope(s)
addressed as follows:
Graham S.P. Hollis, Esq.
Nathan Reese, Esq.
Nora Steinhagen, Esq.
GRAHAMHOLLIS APC
3555 Fifth Avenue, Suite 200
San Diego, CA 92103

19
20
21

Telephone: (619) 692-0800
Facsimile: (619) 692-0822
Email: ghollis@grahamhollis.com
nreese@grahamhollis.com
nsteinhagen@grahamhollis.com
Attorneys for Plaintiff Douglass Olmsted



VIA ELECTRONIC MAIL:



VIA U.S. MAIL:
I deposited such sealed envelope(s) with postage thereon fully prepaid, in the
United States mail at Costa Mesa, California.

17
18

)
) ss:
)
)

By personally emailing the aforementioned document(s) in PDF format to the
respective email address(es) listed above on the same date.

I declare under penalty of perjury under the laws of the State of California that the
above is true and correct.
Executed on September 6, 2022, at Costa Mesa, California.

22
23

Winty Thoumaked
Winty Thoumaked

24
25
26
27
28
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SUPERIOR COURT OF CALIFORNIA, COUNTY OF ALAMEDA
Rene C. Davidson Courthouse

Emando Roos

No.

22CV005271

Date:
Time:
Dept:
Judge:

09/15/2022
9:41 AM
21
Evelio Grillo

Plaintiff/Petitioner(s)

vs.
SPECTRA360, INC., a Delaware
corporation
Defendant/Respondent(s)

ORDER re: Ruling on Submitted Matter

The Court, having taken the matter under submission on 09/13/2022, now rules as follows:
The Motion to Compel Arbitration filed by SPECTRA360, INC., a Delaware corporation on
08/04/2022 is Granted.
The Second Motion of Defendant Spectra360 to compel filed 8/4/22 to compel arbitration of
individual PAGA claims is GRANTED. The case is STAYED.
MOTION TO COMPEL ARBITRATION
BACKGROUND
Plaintiff Roos asserts Labor Code claims on behalf of himself and a potential class, as well as
claims on behalf of the LWDA under the PAGA.
Defendant Spectra360 on asserts that Plaintiff electronically signed an arbitration agreement on
11/23/20. (James Dec. Exh A.) Spectra360 seeks to enforce that arbitration agreement.
ANALYSIS OF ISSUES
CONTRACT FORMATION
Spectra360 has demonstrated the existence of a contract. See order of 5/17/22 order.
APPLICABILITY OF THE FAA – PRIOR ORDER
On 5/17/22, the court entered an order stating (1) “The Motion of Defendant Spectra 360 to
compel arbitration of the individual claims is GRANTED” and (2) “The court does not stay the
claims of the LWDA that plaintiff asserts on behalf of the LWDA under PAGA.”
The order of 5/17/22 states: “The FAA does not apply.”
The order of 5/17/22 concluded: “The court notes that the United States Supreme Court in
Viking River Cruises v. Moriana, No 20-1573, will decide the question of: “Whether the Federal
ORDER re: Ruling on Submitted Matter

Page 1 of 7

SUPERIOR COURT OF CALIFORNIA, COUNTY OF ALAMEDA
Rene C. Davidson Courthouse
Arbitration Act requires enforcement of a bilateral arbitration agreement providing that an
employee cannot raise representative claims, including under PAGA.” After the Supreme Court
issues its decision, then defendant may seek reconsideration of this order regarding plaintiff’s
ability to represent the LWDA under PAGA. The court also notes that the court has already
found that the FAA does not apply.”
The US Supreme Court issued its decision in Viking River. Defendant then filed this motion
based on Viking River.
APPLICABILITY OF THE FAA – CURRENT ORDER
The court revisits the issue of the applicability of the FAA. (Le Francois v. Goel (2005) 35
Cal.4th 1094, 1096.)
The agreement did not state that the parties agreed that the FAA applies. Therefore, defendant
must demonstrate that the agreement concerned interstate commerce.
The court finds on reconsideration that defendant has demonstrated that the FAA applies.
Plaintiff’s job was to "drive a forklift" at a warehouse in Hayward. The Supplemental
Declaration of Rudy Primero, ¶ 3 states: "I was familiar with and observed Mr. Roos perform
assignments at the Hayward distribution center, including loading, unloading and stacking boxes
using a forklift.” Although plaintiff was in a warehouse in Hayward, the employer’s business
involved interstate commerce. Plaintiff moved boxes that “contained products manufactured
outside of California and that were shipped to locations throughout the United States." (Supp
Dec Primero, ¶ 3.)
The FAA provides that a written arbitration clause in “a contract evidencing a transaction
involving commerce ... shall be valid, irrevocable.” (9 USC 2) This is broad language. “The
Arbitration Act thus establishes a “federal policy favoring arbitration,” ... requiring that “we
rigorously enforce agreements to arbitrate.” (Giuliano v. Inland Empire Personnel, Inc. (2007)
149 Cal.App.4th 1276, 1285-1286.) Given the legal standard, the court finds that defendant has
demonstrated that the FAA applies.

PROCEDURAL UNCONSCIONABILITY
There is minimal procedural unconscionability. See order of 5/17/22.
SUBSTANTIVE UNCONSCIONABILITY
There is no substantive unconscionability. See order of 5/17/22.
WAIVER OF RIGHT TO ARBITRATON
“Arbitration is not a matter of absolute right” and it can be waived. (Sobremonte v. Superior
Court (1998) 61 Cal.App.4th 980, 991.) The waiver analysis considers several factors. (St. Agnes
Medical Center v. PacifiCare of California (2003) 31 Cal.4th 1187, 1196.) “No one of these
ORDER re: Ruling on Submitted Matter
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factors predominates and each case must be examined in context.” (Lewis v. Fletcher Jones
Motor Cars, Inc. (2012) 205 Cal.App.4th 436, 444.)
Defendant actively litigated the claims of the LWDA under PAGA while governing law held that
it could not compel arbitration of those claims. The law on FAA preemption changed when the
United States Supreme Court issued Viking River Cruises, Inc. v. Moriana (2022) __ U.S. __,
142 S.Ct. 1906, 1916.
The court finds that defendant’s delay in filing the motion to compel arbitration of the LWDA’s
claim under PAGA was justified because any such motion would have been futile before Viking
River. Futility is a valid ground for delaying a motion to compel arbitration. (Iskanian v. CLS
Transportation Los Angeles, LLC (2014) 59 Cal.4th 348, 376.)
NATURE OF A CLAIM ON BEHALF OF THE LWDA UNDER PAGA
The case law on the nature of a claim on behalf of the LWDA under PAGA is unsettled.
On the one hand, there is consistent California Supreme Court case law explaining that when a
private plaintiff files a case under PAGA the private plaintiff is acting as an agent or proxy of the
state. (Kim v. Reins International California (2020) 9 Cal.5th 73, 81; Z.B. N.A. v. Superior Court
(2019) 8 Cal.5th 175, 185; Iskanian v. CLS Transp. Los Angeles, LLC (2014) 59 Cal.4th 348,
381.) If when a private person files a claim under PAGA the claim is asserted only as agent or
proxy of the state, then there is no such thing as an “individual PAGA claim.”
Consistent with the conclusion that all claims filed under PAGA are brought solely on behalf of
the LWDA, there is case law that “a PAGA action to recover civil penalties is fundamentally a
law enforcement action designed to protect the public and not to benefit private parties.”
(Williams v. RGIS, LLC (2021) 70 Cal.App.5th 445, 450.) “The civil penalties imposed under
PAGA are intended to punish the wrongdoer and to deter future misconduct.” (Hutcheson v.
Superior Court (2022) 74 Cal.App.5th 932, 939.)
Also consistent with the conclusion that all claims filed under PAGA are solely on behalf of the
LWDA, under PAGA a person acting on behalf of the LWDA can recover only “civil penalties.”
“Civil penalties are an interest of the state.” (Z.B. N.A. v. Superior Court (2019) 8 Cal.5th 175,
195.) In Z.B., supra, the California Supreme Court held that “civil penalties” do not include
unpaid wages due to employees. A PAGA claim is distinct from individual civil claims under the
Labor Code because the employee becomes a proxy or agent of the state, thus the claim is unlike
others that confer a right to statutory damages under the Labor Code. (Kim v. Reins Int’l Cal.
Inc. (2020) 9 Cal.5th 73, 81.)
Indeed, case law suggests that a single representative PAGA claim cannot be split into an
arbitrable individual claim and a nonarbitrable representative claim. … a PAGA claim may not
be brought solely on the employee's behalf, but must be brought in a representative capacity.
“Because the PAGA claim is not an individual claim, it was not within the scope of [the
employer's] request that individual claims be submitted to arbitration....” … Here, … petitioner
“does not bring the PAGA claim as an individual claim, but ‘as the proxy or agent of the state's
labor law enforcement agencies.’ ” (See also Contreras v. Superior Court of Los Angeles County
ORDER re: Ruling on Submitted Matter
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(2021) 61 Cal.App.5th 461, 475-477 [collecting cases on same topic ]; Provost v. YourMechanic,
Inc. (2020)55 Cal.App.5th 982, 993 [same]; Jarboe v. Hanlees Auto Group (2020) 53
Cal.App.5th 539, 556 [same].)
On the other hand, in Viking River Cruises, Inc. v. Moriana (2022) __ U.S. __, 142 S.Ct. 1906,
1916, the United States Supreme Court interpreted California law and held that a claim under
PAGA has both an “individual” and a “representative” component.
Viking River’s conclusion that claims under PAGA have “individual” and “representative”
components arguably fill a gap in California law. Tanguilig v. Bloomingdale's, Inc. (2016) 5
Cal.App.5th 665, 676, states: “It is less than clear whether an “individual” PAGA cause of action
is cognizable, … Permitting pursuit of only individual penalties appears inconsistent with
PAGA's objectives. An action to recover civil penalties “ ‘ “is fundamentally a law enforcement
action designed to protect the public and not to benefit private parties.” ’ ” … The Iskanian court
observed that “ ‘[A]ssuming it is authorized, a single-claimant arbitration under the PAGA for
individual penalties … the Iskanian court did not directly decide whether an “individual PAGA
claim” (i.e., a PAGA claim brought solely on behalf of the plaintiff) is cognizable. We need not
decide this question either, …”
Addressing the potential for an “individual” claim under PAGA in the context of a motion for
preliminary injunction, Brooks v. AmeriHome Mortgage Company, LLC (2020) 47 Cal.App.5th
624, 629, states “Where an employee alleges a single representative cause of action under
PAGA, the claim cannot be split into an arbitrable individual claim and a nonarbitrable
representative claim.” The procedural context of preliminary injunction weighs against giving
effect to Brooks because the legal analysis in an order on preliminary injunction is by definition
preliminary. (Huntingdon Life Sciences, Inc. v. Stop Huntingdon Animal Cruelty (2005) 129
Cal. App. 4th 1228, 1248-1249.)
Brooks cites Williams v. Superior Court (2015) 237 Cal.App.4th 642, 649, which states: “The
trial court cited no legal authority for its determination that a single representative action may be
split in such a manner; Pinkerton has identified no case so holding, and we have located none.”
Williams later states: “petitioner cannot be compelled to submit any portion of his representative
PAGA claim to arbitration, including whether he was an “aggrieved employee.””
This trial court accepts the analysis in Viking River that a claim asserted under PAGA has an
“individual” and a “representative” component. Although the interpretation of California statutes
is ultimately a matter for the California courts, the court follows Viking River’s interpretation of
PAGA in this order. Furthermore, the parties did not brief the underlying issue of whether PAGA
has an “individual” and a “representative” component.
The California Supreme Court might clarify this issue in Adolph v. Uber Technologies,
S274671. Their order of 8/1/22 states: “The issue to be briefed and argued is limited to the
following: Whether an aggrieved employee who has been compelled to arbitrate claims under the
Private Attorneys General Act (PAGA) that are "premised on Labor Code violations actually
sustained by" the aggrieved employee (Viking River Cruises, Inc. v. Moriana (2022) 596 U.S.
__, __ [142 S.Ct. 1906, 1916] (Viking River Cruises); see Lab. Code, §§ 2698, 2699, subd. (a))
maintains statutory standing to pursue "PAGA claims arising out of events involving other
ORDER re: Ruling on Submitted Matter
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employees" (Viking River Cruises, at p. __ [142 S.Ct. at p. 1916]) in court or in any other forum
the parties agree is suitable.”

ARBITRATION OF INDIVIDUAL PAGA CLAIM
The court GRANTS the motion of defendant to order plaintiff to submit the individual PAGA
claim to arbitration. Viking River compels this result.
DISMISSAL OF REPRESENTATIVE PAGA CLAIM
The court DENIES the motion of defendant to dismiss the representative PAGA claim.
In Part IV of Viking River, the U.S. Supreme Court concluded that the remaining nonindividual
PAGA claims must be dismissed, stating:
“[A]s we see it, PAGA provides no mechanism to enable a court to adjudicate non-individual
PAGA claims once an individual claim has been committed to a separate proceeding. Under
PAGA’s standing requirement, a plaintiff can maintain non-individual PAGA claims in an action
only by virtue of also maintaining an individual claim in that action. See Cal. Lab. Code Ann. §§
2699(a), (c). When an employee's own dispute is pared away from a PAGA action, the employee
is no different from a member of the general public, and PAGA does not allow such persons to
maintain suit. See [Kim v. Reins Int'l California, Inc. (2020) 9 Cal.5th 73] at 90, 259 Cal.Rptr.3d
769, 259 Cal.Rptr.3d, 459 P.3d at 1133 (“PAGA's standing requirement was meant to be a
departure from the ‘general public’ ... standing originally allowed” under other California
statutes).” (Viking River, 142 S.Ct. at 1925.)
In interpreting California law, the Supreme Court concluded that Moriana lacked statutory
standing to continue to maintain her non-individual claims in court, so the correct course was to
dismiss her remaining claims. (Id. at p. 1925.)
This court respectfully disagrees with the Supreme Court’s suggestion in dicta that PAGA
provides “no mechanism” to adjudicate the non-individual PAGA claims once the plaintiff’s
individual claim are sent to arbitration.
First, the United States Supreme Court’s majority opinion relied largely on the Kim decision as
quoted above. The California Supreme Court in Kim provided further guidance in the next
sentence of the decision: “Reins reads too much into this objective. Nothing in the legislative
history suggests the Legislature intended to make PAGA standing dependent on the existence of
an unredressed injury, or the maintenance of a separate unresolved claim.” (Kim v. Reins Int'l
California, Inc., supra, 9 Cal.5th at 90-91.)
Second, the holding of Kim is that an employee does not lose standing to pursue a PAGA claim
where they have settled and dismissed their individual claims for Labor Code violations. (9
Cal.5th at 80.) This suggests that an employee who is pursuing an “individual” PAGA claim in
arbitration has not lost standing to pursue a “representative” PAGA claim on behalf of the
LWDA in court.
ORDER re: Ruling on Submitted Matter
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Unlike federal rulings interpreting federal law, federal decisions, including U.S. Supreme Court
decisions, that purport to interpret a state’s law are generally not binding on state courts.
(Johnson v. Fankell (1997) 520 U.S. 911, 916 [“Neither this Court nor any other federal tribunal
has any authority to place a construction on a state statute different from the one rendered by the
highest court of the State . . . This proposition, fundamental to our system of federalism, is
applicable to procedural as well as substantive rules.”].) As a California trial court, the doctrine
of stare decisis obligates this court to follow the California Supreme Court and the California
Courts of Appeal on matters of state law. (Auto Equity Sales, Inc. v. Superior Court (1962) 57
Cal.2d 450, 455.)
Kim, Iskanian, and other California appellate case law indicate that disposing of a plaintiff’s
individual claims (whether claims asserted as an individual or claims asserted as “individual”
PAGA claims on behalf of the LWDA) does not strip an aggrieved employee of standing to
pursue a “representative” PAGA claim as agent or proxy of the LWDA.
The motion is DENIED to the extent it seeks to dismiss the representative PAGA claims for lack
of PAGA standing.
STAY OF CASE
The court STAYS the case pending the resolution of the “individual” PAGA claim subject to
periodic status conferences.
The basis for the stay varies with the underlying issue of whether there is an “individual” PAGA
claim.
Accepting the Viking River holding that an “individual” PAGA claim exists, then the claims
have the same plaintiff, the FAA applies, and the court must stay the case under 9 U.S.C. 3 and
Civil Code 1281.4. In that scenario, the court would stay this case until the conclusion of the
arbitration of the “individual PAGA” claim. If plaintiff prevails in arbitration then this case
would presumably go forward. If defendant prevails in arbitration then this case might also go
forward. (Kim v. Reins Int'l California, Inc., supra, 9 Cal.5th at 90 [“ PAGA standing is not lost
when representatives settle their claims for individual relief”].)
Accepting the indications in California case law that all claims under PAGA are as agent and
proxy of the LWDA, then the court can exercise its discretion in whether to stay the claims of the
LWDA. (Jarboe v. Hanlees Auto Group (2020) 53 Cal.App.5th 539, 556-557.) The Court may
also stay a case in its entirety in the interest of justice. (CCP 187; Jordache Enterprises, Inc. v.
Brobeck, Phleger & Harrison (1998) 18 Cal.4th 739, 758.) The court will stay the case pending
the resolution of the “individual” PAGA claim in the interest of justice. The court thinks it
appropriate to permit resolution of the “individual” PAGA claim in arbitration before the
“representative” PAGA claim proceeds in court.
It is plausible that another employee who is not bound by an arbitration agreement might
substitute in to the case before or after the conclusion of the plaintiff’s “individual” PAGA claim
and pursue the LWDA’s claims. (Hutcheson v. Superior Court (2022) 74 Cal.App.5th 932.) It is
ORDER re: Ruling on Submitted Matter
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also plausible that while the case is stayed that the California Supreme Court might clarify
California law and hold that an employee who has been compelled to arbitrate “individual”
PAGA claims maintains statutory standing to pursue claims on behalf of the LWDA (or other
employees) under the PAGA. (Adolph v. Uber Technologies, S274671, order of 8/1/22.) If either
of those happens, the court could arguably lift the stay.
The court’s decision to stay rather than to dismiss the case is based in part on equity. The
defendant delayed filing the motion to compel arbitration while it waited for Viking River, and
the plaintiff now seeks to delay any dismissal while waiting for Adolph v. Uber Technologies,
S274671. The trial court does not usually delay cases just because there is uncertainty in the law.
Otherwise the trial court would never resolve cases. The court also sees no point in dismissing
the case with the knowledge that plaintiff might file an appeal to keep the case alive until the
decision in Adolph v. Uber. The court has weighed the equities between the parties, the goal of
avoiding avoidable appellate practice, and the goals of prompt resolution (Std Jud Admin 2.2(f)
and (g)), and concludes that a stay of the “representative” PAGA claims is appropriate.
If parties seek a case management conference date earlier than that set forth below, they are
welcome to contact the court and ask the hearing date be advanced.
FURTHER CONFERENCE
The court will set a CMC for a status report on the progress of the individual PAGA claims.

The Case Management Conference scheduled for 10/11/2022 is continued to 03/22/2023 at 10:00
AM in Department 21 at Rene C. Davidson Courthouse.
Dated: 09/15/2022
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Acting Presiding Justice Lavin and Justices Dhanidina and Egerton
Court of Appeal of the State of California
Second Appellate District, Division Three
Ronald Reagan State Building
300 S. Spring Street, 2nd Floor, North Tower
Los Angeles, California 90013
SUPPLEMENTAL OPENING LETTER BRIEF
Re:

Angie Moriana v. Viking River Cruises, Inc.
United States Supreme Court Case No.: 20-1573
California Court of Appeal Case No.: B297327
Los Angeles County Superior Court Case No.: BCC687325

Dear Acting Presiding Justice Lavin and Associate Justices Dhanidina and
Egerton:
In compliance with this Court’s October 5, 2022 Order, Defendant and Appellant
Viking River Cruises, Inc. (“Viking”) respectfully submits the following
Supplemental Opening Letter Brief addressing the effect of the U.S. Supreme
Court’s June 15, 2022 opinion in Viking River Cruises, Inc. v. Moriana (2022) __
U.S. __, 142 S.Ct. 1906 (“Viking River”) which reversed this Court’s judgment
and remanded the case for further proceedings not inconsistent with the U.S.
Supreme Court’s opinion.
I.

INTRODUCTION

In Viking River, the U.S. Supreme Court held that the Federal Arbitration Act
(“FAA”) requires the enforcement of agreements calling for the arbitration of
individual claims brought under the California Private Attorneys General Act,

littler.com
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Viking River also recognized that the plain language of PAGA’s standing
provisions require both individual and non-individual claims to be litigated
together in the same action. (Labor Code § 2699 (a).) In this regard, the U.S.
Supreme Court correctly observed that, “PAGA provides no mechanism to
enable a court to adjudicate non-individual PAGA claims once an individual
claim has been committed to a separate proceeding.” (Viking River, at p. 1925.)
As a result, the U.S. Supreme Court held that once an individual PAGA claim is
ordered to arbitration, that individual lacks standing to bring a representative
action, and the non-individual PAGA claims must be dismissed. (Id.)
In short, in Viking River the U.S. Supreme Court overruled California precedent
forbidding enforcement of agreements calling for the arbitration of individual
PAGA claims, ordered Plaintiff and Respondent Angie Moriana’s (“Moriana”)
individual PAGA claim to arbitration, and held that the remaining nonindividual PAGA claims in the trial court be dismissed for lack of statutory
standing.
II.

ARGUMENT
A.

MORIANA’S INDIVIDUAL PAGA CLAIM MUST BE
COMPELLED TO ARBITRATION.

In Iskanian, the California Supreme Court held that a PAGA action lies outside
the FAA’s coverage because Section 2 is limited to controversies “arising out of”
the contract between the parties, and a PAGA action “is not a dispute between
an employer and an employee arising out of their contractual relationship,” but
“a dispute between an employer and the state.” (Iskanian, 59 Cal.4th at 387.)
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Labor Code section 2698 et seq., (“PAGA”). In so doing, the U.S. Supreme
Court’s decision explicitly rejected the portion of the California Supreme Court’s
decision in Iskanian v. CLS Transportation Los Angeles, LLC (2014) 59 Cal.4th
348 (“Iskanian”) that prohibited employers from compelling arbitration of
employees’ individual PAGA claims separate and apart from the non-individual
claims they allege on behalf of other so-called aggrieved employees. (Viking
River, at p. 1924.) Specifically, the U.S. Supreme Court expressly held “the FAA
preempts the rule of Iskanian insofar as it precludes division of PAGA actions
into individual and non-arbitrable claims through an agreement to arbitrate.”
(Id.)
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Instead, the U.S. Supreme Court opined that the FAA preempts the Iskanian
rule precluding the arbitration of individual PAGA claims. (Id. at p. 1924.) In
this regard, the U.S. Supreme Court abrogated California’s prior precedent
holding a plaintiff’s PAGA claim could not be compelled to individual arbitration
because the individual and non-individual components were indivisible, finding
that by requiring an employer to choose between arbitrating all the alleged
aggrieved employees’ claims or none of them, California’s “indivisibility” rule
was coercive and preempted by the FAA. (Id., at p. 1924.) Thus, the U.S.
Supreme Court held that PAGA’s nature as a representative action did not
preclude the division of PAGA actions into “individual” and “non-individual”
claims. (Id.) Given this, while the U.S. Supreme Court did not disturb California
law that precludes enforcement of a categorical waiver of the right to bring a
PAGA action at all, where a PAGA plaintiff is bound by an agreement to
arbitrate her individual claims, she must prosecute her individual claims in
arbitration. (Id., at pp. 1923-1924.)
Here, the U.S. Supreme Court held “that the FAA preempts the rule of Iskanian
insofar as it precludes division of PAGA actions into individual and nonindividual claims through an agreement to arbitrate. This holding compels
reversal in this case ... so Viking is entitled to compel arbitration of Moriana’s
individual claim.” (Id. at pp. 1924-1925.) Thus, the trial court order denying
Viking’s motion to compel arbitration must be reversed with instructions that
Moriana be compelled to individual arbitration of her PAGA claim in this case.
B.

MORIANA’S REPRESENTATIVE CLAIMS REMAINING IN
THE TRIAL COURT MUST BE DIMISSED BECAUSE PAGA
PROVIDES “NO MECHANISM” TO ADJUDICATE NONINDIVIDUAL CLAIMS AFTER INDIVIDUAL PAGA CLAIMS
ARE COMPELLED TO ARBITRATION.
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The U.S. Supreme Court expressly rejected this argument, recognizing that
although a PAGA claim “is in some sense also a dispute between an employer
and the State,” the plaintiff’s and defendant’s contractual relationship “is a butfor cause of any justiciable legal controversy between the parties under PAGA”
and “nothing in the FAA categorically exempts claims belonging to sovereigns
from the scope of §2.” (Viking River, at p. 1924.) In so doing, the U.S. Supreme Court
disaffirmed the conclusion that the FAA does not apply to PAGA. (Id.)
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The remaining question is what the lower courts should
have done with Moriana’s non-individual claims. Under
our holding in this case, those claims may not be
dismissed simply because they are ‘representative.’
Iskanian’s rule remains valid to that extent. But as we
see it, PAGA provides no mechanism to enable a court to
adjudicate non-individual PAGA claims once an
individual claim has been committed to a separate
proceeding. Under PAGA’s standing requirement, a
plaintiff can maintain non-individual PAGA claims in an
action only by virtue of also maintaining an individual
claim in that action. See Cal. Lab. Code Ann. §§ 2699(a),
(c). When an employee’s own dispute is pared away from
the PAGA action, the employee is no different from a
member of the general public, and PAGA does not allow
such persons to maintain suit. See Kim, 9 Cal.5th, at 90,
459 P. 3d, at 1133 (‘PAGA’s standing requirement was
meant to be a departure from the ‘general public’ …
standing originally allowed’ under other California
statutes.) As a result, Moriana lacks statutory standing
to continue to maintain her non-individual claims in
court, and the correct course is to dismiss her remaining
claims.
(Id. at pp. 1924-1925.)
California precedent shows that deference is owed to the U.S. Supreme Court’s
considered judgment on this issue. As the California Supreme Court has held, it
“do[es] not depart lightly from clear United States Supreme Court rulings[.]”
(People v. Houston (1986) 42 Cal.3d 595, 609.) Indeed, as discussed below, the
U.S. Supreme Court’s well-reasoned conclusion that PAGA provides “no
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The U.S. Supreme Court also addressed what happens after Moriana’s
individual PAGA claim is severed and compelled to individual arbitration. A
majority comprised of Justices Alito, Breyer, Kagan, Sotomayor, and Gorsuch
concluded that, in this circumstance, Moriana cannot maintain a non-individual
PAGA claim in court after her individual PAGA claim is compelled to
arbitration. As the U.S. Supreme Court opined:
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mechanism” that would “enable a court to adjudicate non-individual PAGA
claims once an individual claim has been committed to a separate proceeding[]”
is based on its reading of the plain language of Section 2699 and the California
Legislature’s rejection of “general public” standing under PAGA as discussed by
the California Supreme Court in Kim v. Reins International California, Inc.
(2020) 9 Cal.5th 73. (Id. at pp. 1924-1925; Kim, 9 Cal.5th at p. 90.)
PAGA’s Plain Language Provides that a Civil Action for
PAGA Penalties on Behalf of Other “Aggrieved
Employees” May Only be Pursued by a Plaintiff Who
Also Maintains an Individual Claim.

The language of Section 2699(a) is plain and unambiguous - a civil penalty may
be “recovered through a civil action brought by an aggrieved employee on behalf
of himself or herself and other current or former employees …” (Labor Code §
2699(a), emphasis added.) It necessarily follows that once Moriana’s individual
PAGA claim is compelled to arbitration, she can no longer maintain a PAGA
action on behalf of herself in the trial court, which statutorily precludes her from
acting as a representative on behalf of the alleged “aggrieved employees.” (Labor
Code § 2699(a).) In other words, a plaintiff has standing to bring a PAGA action
only when she also maintains an individual claim. (Labor Code § 2699(a).)
The rules governing statutory construction are well established. “In examining
the language, the courts should give to the words of the statute their ordinary,
everyday meaning unless, of course, the statute itself specifically defines those
words to give them a special meaning.” (Halbert’s Lumber, Inc. v. Luck Stores,
Inc. (1992) 6 Cal.App.4th 1233, 1238-1240; City of Huntington Beach v. Board of
Administration (1992) 4 Cal.4th 462, 468 (“[L]egislation must be construed as a
whole while avoiding an interpretation which renders any of its language
surplusage.”)) “If the meaning is without ambiguity, doubt, or uncertainty, then
the language controls.” (Id.) “If the words of the statute are clear, the court
should not add to or alter them to accomplish a purpose that does not appear on
the face of the statute or from its legislative history.” (People v. Knowles, (1950)
35 Cal.2d 175, 183.)
Here, the key word in Section 2699(a) is “and,” which is a grammatical
conjunction used to connect words that are to be taken jointly, and it is one of
the most ordinary, everyday words in the English language. There is no
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2.

Legislative History Also Confirms that a Civil Action
for PAGA Penalties on Behalf of Other Alleged
“Aggrieved Employees” May Only be Pursued by a
PAGA Plaintiff Who Also Seeks Individual Recovery.

Legislative history also confirms that PAGA permits only “an ‘aggrieved
employee’ [to] bring a civil action personally and on behalf of other current or
former employees to recover civil penalties for Labor Code violations.” (Arias v.
Superior Court (2009) 46 Cal.4th 969, 980, italics added, quoting Lab. Code
§ 2699 (a).) The Legislature designed PAGA standing to be “unlike the UCL
[Unfair Competition Law]” standing provisions in effect at the time, which
allowed suits by “persons who suffered no harm from the alleged wrongful act.”
(Sen. Judiciary Com., Analysis of Sen. Bill No. 796 (2003–2004 Reg. Sess.) Apr.
29, 2003, p. 7.) The open-ended standing provisions in the UCL had led to “well
publicized allegations of private plaintiff abuse,” which the Legislature
specifically sought to avoid in enacting PAGA. (Assem. Com. on Judiciary,
Analysis of Sen. Bill No. 796 (2003–2004 Reg. Sess.) June 26, 2003, p. 6 (“Assem.
Com. Analysis”); see also Kim, 9 Cal.5th at p. 90 (recounting how “some private
attorneys had exploited the generous standing requirement of the UCL by filing
shakedown suits to extort money from small businesses for minor or technical
violations where no client had suffered an actual injury”).) The consequence is
that PAGA, “[u]nlike the UCL,” does “not permit private actions by persons who
suffered no harm from the alleged wrongful act.” (Assem. Com. Analysis, at p.
6.) Instead, a PAGA plaintiff must show that she is someone “against whom the
alleged violation was committed” - not a member of the “general public” who is a
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ambiguity in the Legislature’s use of the word “and” as opposed to “or” or
“and/or” as requiring a statutory PAGA action to be brought on behalf of the
individual and other current or former employees. (Labor Code § 2699(a).) Based
on the unambiguous statutory language, regardless of its outcome, once Moriana
is compelled to individual arbitration she will not have statutory standing to
maintain a representative PAGA claim in the trial court. As a result, as
instructed by the U.S. Supreme Court, the non-individual representative PAGA
claim remaining in the trial court should be dismissed because it will be without
a named representative once individual arbitration of Moriana’s PAGA claim is
compelled.
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stranger to the suit. (Id.) “Only persons who have actually been harmed may
bring an action.” (Id.)

3.

Once Moriana’s Individual PAGA Claim Is Compelled to
Individual Arbitration, She Cannot Satisfy PAGA’s
Requirement to Pursue Civil Penalties on Behalf of
Herself and Other Alleged “Aggrieved Employees” in
the Same Action.

Once Moriana’s individual PAGA claim is compelled to individual arbitration,
her non-individual representative PAGA claim would be founded on “general
public” standing. As the California Supreme Court explained in Amalgamated
Transit Union, Local 1756, AFL-CIO v. Superior Court (2009) 46 Cal.4th 993,
PAGA does not allow such “general public” standing. There, a union sought to
bring a PAGA claim based on its association with its members, who had
allegedly suffered Labor Code violations. (Id. at p. 999.) PAGA cut off this
attempt because the union did not “bring an action on behalf of himself or
herself,” but solely “on behalf of its members.” (Id. at p. 1004.) Like the union in
Amalgamated Transit, Moriana cannot seek recovery only for violations suffered
by other employees and not for any personally experienced violations. (Lab.
Code, § 2699 (a), (c).)
Here, Moriana cannot allege any personally sustained violations because as the
U.S. Supreme Court’s opinion mandates, her individual claims must be severed
and compelled to arbitration. (Viking River, 142 S.Ct. 1906.) It necessarily
follows that Moriana cannot seek civil penalties “on behalf of herself” in court as
every PAGA plaintiff must do. (Lab. Code, § 2699 (a).) It would take a serious
rewriting of subdivisions (a) and (c) of section 2699 to allow Moriana to pursue
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The legislative history thus makes clear that a plaintiff has standing under
PAGA only when pursuing civil penalties for violations that she personally
suffered. While PAGA permits such suits to “also include fellow employees also
harmed by the alleged violation” (Assem. Com. Analysis, at p. 6, italics added), it
does not permit a PAGA action that is based solely on alleged violations that
others experienced. In this manner, the Legislature intended for “PAGA’s
standing requirement … to be a departure from the ‘general public’ standing
originally allowed under the [UCL].” (Kim, 9 Cal.5th at p. 90.)

October 20, 2022
Page 8

penalties in court for violations that allegedly occurred only to other employees
after the Legislature intentionally acted to prevent such an outcome.

Because Moriana cannot allege a personally sustained violation or seek any
relief on her own behalf in court, she does not meet either the “aggrieved
employee” requirement for her non-individual PAGA claim (Lab. Code § 2699(c);
Amalgamated Transit Union, 46 Cal.4th at p. 1005), nor can she bring suit on
behalf of herself and other alleged “aggrieved employees” (Lab. Code § 2699(a);
Viking River, 142 S.Ct. at 1925). As a result, as the U.S. Supreme Court held,
Moriana’s non-individual PAGA claims should therefore be dismissed. In the
wake of Viking River, courts have routinely been dismissing PAGA actions. See,
e.g., Johnson v. Lowes Home Centers, LLC, No. 2:21-cv-00087-TLN-JDP

(Sept. 21, 2022).
4.

Kim v. Reins Supports Viking River’s Interpretation of
PAGA’s Standing Requirement.

In Kim v. Reins International California, Inc. (2020) 9 Cal.5th 73, the California
Supreme Court noted that statutory standing in California “rests on the
[statute’s] language, its underlying purpose, and the legislative intent.” (Id. at p.
83.) In fact, the U.S. Supreme Court expressly relied on Kim in support of its
analysis of PAGA’s standing requirement in Viking River. (Viking River, 134
S.Ct. at p. 1925 (“’PAGA’s standing requirement was meant to be a departure
from the general public standing originally allowed’ under other California
statutes”) quoting Kim, 9 Cal.5th at p. 90.) The U.S. Supreme Court correctly
read Kim as foreclosing the idea that a plaintiff who cannot maintain an
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Justice Sotomayor noted that California courts and the Legislature will “have
the last word” on the contours of California law. (Viking River, 142 S.Ct. at p.
1925, Sotomayor, J., concurring.) To be sure, the Legislature could in the future
revisit whether to expand statutory standing to allow anyone - whether or not he
or she seeks to litigate “on behalf of himself or herself” (Lab. Code, § 2699 (a)) to sue over violations only others have experienced. It has not to date. The
existing PAGA statute before this Court forecloses such a result by judicial
interpretation, as Justice Sotomayor herself concluded in joining the High
Court’s opinion dismissing the non-individual claim for lack of standing. (142
S.Ct. at p. 1925.)

October 20, 2022
Page 9

Kim held that a plaintiff’s settlement of his individual underlying Labor Code
claims did not preclude him from pursuing a PAGA claim in court. In that case,
the defendant-employer argued that the plaintiff was not still “aggrieved” after
the underlying Labor Code violations were resolved in settlement. (Kim, 9
Cal.5th 73.) The California Supreme Court rejected this argument, explaining
that Section 2699(c) only imposed two requirements for being an “aggrieved
employee”: the plaintiff must be someone who was “employed by the alleged
violator” and “against whom one or more of the alleged violations was
committed.” (Id. at pp. 83-84.) The settlement of the underlying Labor Code
claims did not change that the plaintiff had still suffered the violations and was
therefore still “aggrieved.” The plaintiff was free to litigate the PAGA claims on
behalf of herself and other alleged aggrieved employees. (Id.)
But whether Moriana would still be considered an “aggrieved employee” after
the resolution of arbitration is of no consequence to the analysis at hand because
her individual PAGA claim cannot be litigated in court. (Kim, 9 Cal.5th at pp.
83-84.) Once Moriana’s individual PAGA claim is compelled to arbitration,
Moriana cannot bring a PAGA claim on behalf of herself in a court of law. (See
Labor Code § 2699 (a).) Thus, regardless of whether Moriana still meets the
statutory definition of an “aggrieved employee” after arbitration is compelled,
she does not have statutory standing to pursue a representative PAGA action
separate from her own individual action.
5.

Pending Review in Adolph v. Uber Does Not Prevent the
Dismissal of Moriana’s Representative PAGA Claim.

The California Supreme Court’s review in Adolph v. Uber Technologies, Inc.
(July 20, 2022, So. S274671) __ Cal.5th __ [2022 Cal. LEXIS 4066, at *1]
(“Adolph”) does nothing to change that Moriana’s nonindividual representative
PAGA claims remaining in the trial court must be dismissed in this case. Courts
have consistently held that lower courts must continue to follow existing law
pending a Supreme Court decision. (Hoeun Yong v. I.N.S. (9th Cir. 2000) 208
F.3d 1116, 1119 citing McClellan v. Young (6th Cir. 1970) 421 F.2d 590, 691
(“Once a federal circuit court issues a decision, the district courts within that
circuit are bound to follow it and have no authority to await a ruling by the
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Supreme Court before applying the circuit court’s decision as binding
authority.”))

rely on the existing direct guidance from the U.S. Supreme Court as to the handling of
this specific case.

III.

ORAL ARGUMENT Viking respectfully requests oral argument.

IV.

CONCLUSION

Consistent with Viking River, the order of the trial court denying Viking’s
motion to compel must be reversed with instructions that the trial court compel
Moriana to individually arbitrate her alleged PAGA claims and dismiss
Moriana’s non-individual PAGA representative claims.
Respectfully submitted,

Keith A Jacoby, Shareholder
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Here, neither the California Supreme Court nor any Court of Appeal has
rendered an opinion on the issue pending in Adolph: “Whether an aggrieved
employee who has been compelled to arbitrate claims under the [PAGA] that are
‘premised on Labor Code violations actually sustained by’ the aggrieved
employee (Viking River Cruises, Inc. v. Moriana (2022) 596 U.S. ___, ___ [142
S.Ct. 1906, 1916] (Viking River Cruises); see Lab. Code, §§ 2698, 2699, subd. (a))
maintains statutory standing to pursue ‘PAGA claims arising out of events
involving other employees’ (Viking River Cruises, at p. ___ [142 S. Ct. at p.
1916]) in court or in any other forum the parties agree is suitable.” (Adolph,
Supreme Court Case No. S274671, 08/01/22 Order.) As a result, this Court must
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Daniel P. Potter, Clerk
California Court of Appeal
Second Appellate District, Division 3
300 South Spring Street
Second Floor, North Tower
Los Angeles, California 90013
Re: Plaintiff’s Supplemental Letter Brief in Moriana v. Viking River
Cruises, Inc., Court of Appeal Case No. B297327,
Los Angeles County Superior Court Case No. BC687325
Dear Presiding Justice and Associate Justices:
Plaintiff and Respondent Angie Moriana submits this letter brief pursuant to the
Court’s November 5, 2022 Order, to address the impact of Viking River Cruises, Inc. v.
Moriana (2022) 142 S.Ct. 1906 (“Viking River”) on the issues presented on remand.
As the Court will recall, Plaintiff Moriana was employed as a commissioned sales
representative by Defendant Viking River Cruises, Inc. (“Viking”) in Los Angeles, California.
In December 2017, she filed a PAGA notice with the California Labor and Workforce
Development Agency (“LWDA”) and with Viking pursuant to Labor Code § 2699.3. After
waiting the required statutory period (id. § 2699.3(a)(2)(B)), Ms. Moriana filed a PAGA-only
complaint against Viking, seeking statutory civil penalties on behalf of the LWDA, herself,
and other Viking sales representatives in California who were aggrieved by the company’s
Labor Code violations. Ms. Moriana’s operative Second Amended Complaint pleaded nine
Labor Code violations that Viking had allegedly committed against her and her co-workers.
Viking moved to compel arbitration of Ms. Moriana’s PAGA claim, based on a predispute arbitration agreement (referred to as the Dispute Resolution Protocol or “DRP”) that
Viking contended she had entered with TriNet HR Corporation (“TriNet”), a company that
provided human resources and other administrative support to Viking. The trial court denied
Viking’s motion to compel based on Iskanian v. CLS Transportation Los Angeles, LLC (2014)
59 Cal.4th 348, which held that contractual waivers of statutory PAGA rights violate
California public policy and Civil Code § 3513, and that the Federal Arbitration Act (“FAA”),

Document received by the CA 2nd District Court of Appeal.

October 20, 2022

Plaintiff’s Supplemental Letter Brief in Moriana v. Viking River Cruises, Inc.
October 20, 2022

Page 2

9 U.S.C. §§ 1 et seq., does not preempt California’s rule prohibiting such PAGA waivers. This
Court affirmed in an unpublished opinion, agreeing that Iskanian was controlling. The
California Supreme Court subsequently denied review.
Viking successfully petitioned for a writ of certiorari to the U.S. Supreme Court, which
reversed, principally on state law grounds that were neither briefed nor argued by the parties or
their amici. After denying Ms. Moriana’s petition for rehearing, the Supreme Court remanded
to this Court for further proceedings consistent with its opinion.1

In Part III of its opinion, Court identified what it described as “Iskanian’s secondary
rule,” which treated PAGA actions as unitary or indivisible, meaning that state law required all
PAGA civil penalties (based on violations committed against other aggrieved employees as
well as violations committed against the plaintiff) to be adjudicated in a single proceeding. (Id.
at p. 1923.) Eight Justices held that the FAA did preempt that secondary rule, which they
characterized as a rule requiring mandatory joinder of claims, because that rule would preclude
enforcement of agreements to limit arbitration to a plaintiff’s personal claims only. (Id. at p.
1924.) In the Court’s view, that rule would impermissibly force contracting parties to choose
between not arbitrating PAGA claims at all or agreeing to arbitrate all PAGA claims that an
employee could assert, including claims for penalties attributable to violations suffered by
other employees. (Id. at pp. 1924–1925.)
Although the Court could have stopped there, consistent with its longstanding practice
of not deciding issues of state law that were not essential to reaching the federal issues
presented (see, e.g., Missouri ex rel. Wabash Ry. v. Pub. Serv. Comm’n (1927) 273 U.S. 126,
131), five members of the Court in Part IV of the opinion, (142 S.Ct. at pp. 1925), reached out
to address two additional, but quintessentially state law, issues.
First, as a matter of contract construction, the majority read the severability clause in
the Viking/TriNet DRP (while quoting only four words) in a way that transformed the clause’s
express prohibition against plaintiff’s prosecution of any “representative or private attorney
general” action in any forum into an affirmative requirement that Ms. Moriana must arbitrate
the “individual” component of her PAGA claim and must litigate in court the “non-individual”
component of that claim. (Id. at p. 1925.)
Second, the Court expressed its view that, under PAGA’s text and the California
Supreme Court’s interpretation of that text in Kim v. Reins Int’l Calif., Inc. (2020) 9 Cal.5th
73, once a PAGA plaintiff has been compelled to arbitrate the “individual” component of her
(and the LWDA’s) PAGA claim for civil penalties, she is stripped of statutory standing as an
“aggrieved employee” under PAGA to pursue the remaining “non-individual” component of
1

The denial of rehearing has no bearing on the merits of any issue raised here, as such
petitions are granted “[o]nly in very exceptional situations” and have “hardly any chance of
success.” (Shapiro et al., Supreme Court Practice (10th ed. 2017), ch. 15.6(a), pp. 837-839.)
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that claim in court. (142 S.Ct. at p. 1925.) The Court thus read PAGA to permit a defendant
employer to contract out of its principal exposure to PAGA statutory penalties by requiring
arbitration of the “individual” component of a plaintiff’s PAGA claim—even though, as the
majority recognized, the part of Iskanian’s holding that the Court upheld against preemption
challenge bars enforcement of any contractual waiver of an individual employee’s right to
bring claims on the State’s behalf under PAGA for penalties attributable to violations suffered
by other employees.

Justice Sotomayor provided the crucial fifth vote for Part IV of the opinion in Viking
River. She specially concurred to explain that she was joining the other four Justices in the
majority only “with th[e] understanding” that if the Court’s characterization of California law
were wrong, the state courts or state legislature could correct that non-binding
mischaracterization. (142 S.Ct. at p. 1926 [Sotomayor, J., concurring].) That “pivotal”
concurrence2 requires this Court to take a fresh look at the exclusively state law issues decided
by the majority in Part IV—just as the California Supreme Court is now doing in Adolph v.
Uber Technologies, Inc., No. S274671 with respect to PAGA standing, and just as dozens of
California trial courts and several other courts of appeal are doing in the many other pending
cases raising these same state-law issues post-Viking River. (See, e.g., Pote v. Handy
Technologies, Inc. (Oct. 17, 2022) 2nd DCA, Div. 3, No. B302770 [unpublished].)
For the reasons explained below, the majority’s “understanding of state law” in Part IV
of Viking River was “wrong” and needs to be corrected, either by this Court or the trial court (if
this Court chooses to remand to have those state law issues decided by the trial court in the
first instance). Moreover, even if the majority correctly applied California law, this Court (or
the trial court) should declare the Viking/TriNet DRP void and unenforceable for an entirely
separate reason that the U.S. Supreme Court in Viking River did not even consider: because
any arbitration agreement that requires a plaintiff to pursue the most substantial portion of her
PAGA claim in a judicial forum that lacks authority to adjudicate the claim is contrary to
California public policy and unenforceable under Civil Code §§ 3513 and 1668 and Iskanian.
State Courts Have Ultimate Authority to Decide State Law Issues
Eight of the nine Justices in Viking River agreed that the majority’s analysis in Part IV
of its opinion addressed purely state-law questions of contract and statutory interpretation. (See
142 S.Ct. at p. 1925 [asking whether, in light of “PAGA’s standing requirement,” “PAGA
provides [a] mechanism” to address the “non-individual PAGA claims.”]; ibid. [Sotomayor, J.,
concurring] [“Of course, if this Court’s understanding of state law is wrong, California courts,
in an appropriate case, will have the last word.”]; id. at p. 1926 [Barrett, J., joined by Justice
Kavanaugh and the Chief Justice, concurring in part and in the judgment] [declining to join

2

See T. Bennet et al., Divide & Concur: Separate Opinions & Legal Change (2018) 103
Cornell L. Rev. 817 (explaining the weight to be given such “pivotal” concurrences).
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Part IV, which “addresses disputed state-law questions.”].) 3

Only rarely does the Supreme Court opine on an issue of state law, and it almost never
does so when it has already resolved the federal-law issues in dispute and only state-law issues
remain. When that happens, the state courts remain free to disagree with the Supreme Court’s
state law analysis—as Justice Sotomayor suggested the California state courts may do here, in
her crucial fifth vote which rested upon that understanding. (See, e.g., Bell v. State (1964) 236
Md. 356, 368, on remand from Bell v. Maryland (1964) 378 U.S. 226 [rejecting Supreme Court
majority’s characterization of Maryland law governing extinction of criminal liabilities].)
The most recent example of an appellate court rejecting the Supreme Court’s stated
understanding of state law is Whole Woman’s Health v. Jackson (5th Cir. 2022) 23 F.4th 380
(Jackson II). In that case, the Fifth Circuit, in a case remanded from the Supreme Court, Whole
Woman’s Health v. Jackson (2021) 142 S.Ct. 522 (Jackson I), certified to the Texas Supreme
Court a question of Texas state law that the U.S. Supreme Court had addressed in its opinion.
After obtaining the Texas Supreme Court’s binding construction of that state law question, the
Fifth Circuit in Whole Woman’s Health v. Jackson (5th Cir. 2022) 31 F.4th 1004, 1006
(Jackson III) directed the district court to follow the law as construed by the state court, not by
the U.S. Supreme Court in the same case. Notably, in Jackson I, several Justices had
“acknowledge[d] uncertainty about Texas law” and their opinion “[wa]s laden with qualifiers,”
including the Court’s recognition that “‘[o]f course, Texas courts and not this one are the final
3

Justice Thomas expressed no view on the issue, based on his long-held position that the
FAA “does not apply to proceedings in state courts” (although that perspective would treat every
issue in the case as a state law issue). (Id. at p. 1926 [Thomas, J., dissenting].)
4
In cases originating in state court in which review is based on 28 U.S.C. § 1257, the
Supreme Court generally does not even have jurisdiction to decide state-law questions. (See
Murdock v. City of Memphis (1874) 87 U.S. 590, 630-633; see also BP P.L.C. v. Mayor & City
Council of Baltimore (2021) 141 S. Ct. 1532, 1540 [“Concerned with the constitutional
implications of allowing federal courts to review questions of state law, the Court in Murdock
construed [§ 1257] as authorizing this Court to examine only issues of federal law contained
within state court judgments and decrees.”].)
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Subject to constitutional constraints not applicable here, the state courts alone have
ultimate authority under our system of cooperative federalism to decide state-law issues in
cases arising from state court—a principle that has been consistently applied for nearly two
centuries. (See, e.g., Green v. Neal’s Lessee (1832) 31 U.S. 291, 298.)4 This authority extends
to the state-law questions of contract construction and statutory standing at issue here. (See,
e.g., Hollingsworth v. Perry (2013) 570 U.S. 693, 717-718; Cole v. Richardson (1972) 405
U.S. 676, 697; cf. Bank of Am. Corp. v. City of Miami (2017) 137 S. Ct. 1296, 1302-1303
[“statutory standing” is a matter of “statutory interpretation”].) Even in FAA preemption cases,
“the interpretation of a contract is ordinarily a matter of state law to which [the Supreme Court]
defer[s].” (DIRECTV, Inc. v. Imburgia (2015) 577 U.S. 47, 54; see also Marmet Health Care
Ctr., Inc. v. Brown (2012) 565 U.S. 530, 534 [remanding to determine whether arbitration
clauses “are unenforceable under state common-law principles that are not specific to
arbitration and pre-empted by the FAA”]; Valencia v. Smyth (2010) 185 Cal.App.4th 153, 177
[“‘[E]ven when the [FAA] applies, interpretation of the arbitration agreement is governed by
state law principles….’”], second alteration in original.)
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arbiters of the meaning of state statutory directions.’” (Jackson II, 23 F.4th at pp. 385-386,
quoting Jackson I 142 S.Ct. at p. 536, emphasis omitted.)

The Plain Language of the Parties’ Agreement Does Not Require Ms. Moriana to
Arbitrate the “Individual” Component of Her Representative PAGA Action
The TriNet DRP that Viking River relied upon in moving to compel arbitration contains
a sweeping prohibition against plaintiff’s assertion of any PAGA claim, in arbitration, court, or
any other forum. In pertinent part, that prohibition provides:
There will be no right or authority for any dispute to be brought, heard or
arbitrated as a class, collective, representative or private attorney general
action, or as a member in any purported class, collective, representative or
private attorney general proceeding, including, without limitation, uncertified
class actions (“Class Action Waiver”) ….
(AA at p. 93, emphasis added.) Because the DRP’s Class Action Waiver prohibits all
“representative or private attorney general action[s],” it unquestionably violates “Iskanian’s
principal rule” and is for that reason unenforceable. (142 S.Ct. at p. 1924.) Moreover, that
prohibition is unenforceable with respect to both components of plaintiff’s PAGA claim—the
“individual” component no less than the “non-individual” component—because, as the
California Supreme Court has repeatedly explained and as the U.S. Supreme Court in Viking
River has now reiterated, all PAGA claims are “representative” claims insofar as they are
brought by aggrieved employees as delegated representatives of the State LWDA and because
75% of all civil penalties recovered must be allocated to the LWDA as the real party in interest.
(See ZB, N.A. v. Superior Court (2019) 8 Cal.5th 175, 185 [“All PAGA claims are
‘representative’ actions in the sense that they are brought on the state’s behalf.”]; Arias v.
Superior Court (2009) 46 Cal.4th 969, 986; Viking River, 142 S.Ct. at p. 1916 [all “PAGA
actions are ‘representative’ in that they are brought by employees acting as representatives—
that is, as agents or proxies—of the State”].)
In light of Iskanian and Viking River, there can be no dispute that the DRP’s contractual
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The Supreme Court in Viking River was similarly clear that in Part IV of its opinion, it
was addressing state law issues (over which state courts have final authority), and Justice
Sotomayor expressly joined the majority with the understanding that California courts could
correct the Court if its “understanding of state law is wrong.” (142 S.Ct. at p. 1925 [Sotomayor,
J., concurring].) The justification for revisiting the state law issues on remand is of course even
stronger here than in Jackson II, because Viking River arose from, and was remanded directly
to, the California state courts, not the federal courts. Consequently, there are no concerns here
about having to “delay implementation of the Supreme Court’s mandate” in order to certify a
question of state law to the State Supreme Court, or about whether a federal appellate court is
required to abide by the Supreme Court’s interpretation of state law, concerns that animated the
dissent in that case. (See Jackson II, 23 F.4th at p. 390 [Higginson, J., dissenting].) Moreover,
unlike Jackson I, in which the parties had comprehensively briefed and argued the state law
issue in dispute (see id. at p. 385, quoting Jackson I, 142 S.Ct. at p. 535), the state law
questions decided in Viking River were not briefed or argued by either party or any amicus, and
arose only because Part III of the Court’s opinion rested on a novel ruling on FAA-preemption
(regarding Iskanian‘s “secondary rule”) that differed significantly from the approaches
advocated in both parties’ briefs and arguments.
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prohibition of all “representative or private attorney general action[s]” is unenforceable, as it
plainly violates Iskanian’s “principal rule.” Thus, the first question this Court should consider
on remand is the effect of that invalidity and, in particular, what impact, if any, the severability
clause in the DRP might have on the enforceability of the rest of that agreement.
The severability provision in the DRP states, in pertinent part:
In any case in which (1) the dispute is filed as a ... representative or private
attorney general action and (2) a civil court of competent jurisdiction finds all
or part of the Class Action Waiver unenforceable, the ... representative and/or
private attorney general action must be litigated in a civil court of competent
jurisdiction, but the portion of the Class Action Waiver that is enforceable
shall be enforced in arbitration.
The Supreme Court quoted just four words from the final clause in that sentence
(“portion” and “enforced in arbitration”), concluding that those words somehow transformed
the parties’ intended wholesale ban on PAGA representative actions into a mandatory
requirement that PAGA actions must be adjudicated in two separate proceedings, one in
arbitration and one in court. (142 S.Ct. at p. 1925.) But contract construction is a matter of state
law, and this Court (or the trial court on further remand) must therefore determine the meaning
of that language for itself. (See, e.g., DIRECTV, Inc., 577 U.S. at p. 54 [“the interpretation of a
contract is ordinarily a matter of state law to which we defer”]; Sandquist v. Lebo Auto., Inc.
(2016) 1 Cal.5th 233, 244 [“‘When deciding whether the parties agreed to arbitrate a certain
matter (including arbitrability), courts generally ... should apply ordinary state-law principles
that govern the formation of contracts,’” alteration in original; see also Morgan v. Sundance,
Inc. (2022) 142 S.Ct. 1708, 1714 [courts construing arbitration agreements under the FAA
must apply generally applicable contract construction principles, without regard to whether
they favor or disfavor arbitration].)
Applying well-established contract construction principles, the Court should conclude
that the plain text of this provision, read in light of the contracting parties’ evident intent,
requires the parties to litigate Ms. Moriana’s entire PAGA representative action “in a civil
court of competent jurisdiction.” After all, (1) plaintiff filed her action “as a … representative
or private attorney general action”; (2) the DRP waiver language is “unenforceable” under
Iskanian’s principal rule (which the Supreme Court upheld in Viking River) because it
unlawfully prohibits “any dispute to be brought, heard or arbitrated as a …. representative or
private attorney general action”; and (3) no “portion” of the DRP’s prohibition of disputes
brought on a “representative or private attorney general action” basis is “enforceable.” Under
the plain contractual language, then, plaintiff’s entire PAGA action “must be litigated in a civil
court.”
To be clear, although Viking River allows contracting parties to enter into an arbitration
agreement that requires a plaintiff, as a representative of the LWDA, to arbitrate the State’s
claim for penalties based on violations she personally suffered and to litigate the State’s claim
for penalties for violations suffered by others, the Viking/TriNet DRP does not draw that
distinction. To the contrary, by its express terms it prohibits all “representative or private
attorney general action[s]” without exception and without regard to which remedies a plaintiff
might seek in which forum. Indeed, in its reply brief to this Court in the prior appeal, Viking
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admitted that it was only seeking to arbitrate the portion of Ms. Moriana’s individual PAGA
claim as to which “[t]he State is not a party,” i.e., to limit that arbitration to 25% of the penalty
potentially available under PAGA for the violations the plaintiff personally suffered. (See
Appellant’s Reply Br. at p. 18.) Because no “portion” of the DRP’s PAGA waiver is
“enforceable,” the plain language of the DRP requires plaintiff’s entire “representative” PAGA
action to be litigated in court. Any conclusion to the contrary would force the parties to
arbitrate a claim they expressly agreed not to arbitrate, thereby violating “[t]he most basic
corollary of the principle that arbitration is a matter of consent” (Viking River, 142 S.Ct. at p.
1923)—that “a party can be forced to arbitrate only those issues it specifically has agreed to
submit to arbitration.” (Ibid.; accord Granite Rock Co. v. Teamsters (2010) 561 U.S. 287,
299).) Even if there were some ambiguity about the parties’ underlying intent, moreover, the
ambiguous contract language would have to be construed against Viking/TriNet as the drafter
of the non-negotiable, boilerplate DRP. (See, e.g., Sandquist, 1 Cal.5th at p. 248 [uncertainty
in arbitration provision must be construed against the drafter].)

Even if this Court (or the trial court) were to construe the DRP as requiring Ms.
Moriana to split the remedial portion of her PAGA claim between arbitration and court, it
should reject the Supreme Court majority’s mistaken understanding of PAGA standing under
California law—as Justice Sotomayor’s concurrence suggests might be warranted—and should
conclude, based on the plain language of PAGA and the California Supreme Court’s
construction of that language in Kim, that a PAGA “aggrieved employee” plaintiff has standing
to sue for civil penalties on behalf of the LWDA even if she agreed with her employer to split
her PAGA action between court and arbitration. Although this issue of PAGA standing postViking River is also now being considered by the California Supreme Court in Adolph v. Uber
Technologies, Inc., No. S27467, the analysis is straightforward and there is no reason for this
Court to await Adolph (or the decisions from any of the other district courts of appeals that
have requested supplemental briefing on this subject in pending cases) before deciding this
issue.5
In California state court, statutory standing is exclusively an issue of statutory
construction (unlike Article III standing in federal court). When “a cause of action is based on
statute, standing rests on the provision’s language, its underlying purpose, and the legislative
intent.” (Kim, 9 Cal.5th at p. 83; see also Weatherford v. City of San Rafael (2017) 2 Cal.5th
1241, 1246.)
In Kim, the California Supreme Court held that “[t]he plain language of [PAGA’s]
section 2699(c) has only two requirements for PAGA standing,” which are set forth in the
statute’s definition of “aggrieved employee”: (1) the plaintiff must be someone “who was
employed by the alleged violator,” and (2) the plaintiff must be a person “against whom one or
5

For the reasons addressed infra at pp. 9-10, if the parties’ arbitration agreement is
construed as requiring plaintiff to pursue the “non-individual” component of her representative
PAGA claim in a forum that lacks authority to adjudicate that claim (because plaintiff lacks
standing), that agreement would for that reason be unenforceable under Iskanian and California
contract law.
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more of the alleged violations was committed.” (Id. at pp. 83-84, quoting § 2699(c).) Ms.
Moriana’s PAGA complaint unquestionably alleged both elements.
In Kim, after the plaintiff had settled his individual Labor Code claims, the defendant
employer contended that Mr. Kim no longer had standing to assert a representative PAGA
claim. The California Supreme Court disagreed, unanimously rejecting the defendant’s
argument that PAGA “standing somehow ended” once plaintiff could no longer seek redress
for those underlying claims. (Id. at p. 84.) As the Court explained:

(Ibid., emphasis in original.) For PAGA standing, the Court held, all that matters is whether
plaintiff can allege, and eventually prove, having been defendant’s employee and having
thereby suffered one or more Labor Code violations. (See also id. at pp. 85-86 [plaintiff’s
“inability to obtain individual relief” on her underlying Labor Code claim does not preclude
PAGA claim]; Johnson v. Maxim Healthcare Servs., Inc. (2021) 66 Cal.App.5th 924, 929
[plaintiff has standing to pursue PAGA representative claim even if her underlying Labor
Code claim is time-barred, because she was still an “aggrieved employee”].)
This analysis is fully consistent with the statute’s underlying purpose—“‘to achieve
maximum compliance with state labor laws’” (Iskanian, 59 Cal.4th at p. 379, quoting Arias,
46 Cal.4th at p. 980) by deputizing “aggrieved employees” to pursue existing and newly
created civil penalties on behalf of the State LWDA. (Kim, 9 Cal.5th, at p. 86.) Any standing
requirement based on unredressed injury or the need to pursue individual relief is especially
inappropriate under PAGA, because the “civil penalties recovered on the state’s behalf are
intended to ‘remediate present violations and deter future ones,’ not to redress employees’
injuries’” or otherwise compensate the plaintiff. (Ibid.).
The Viking River majority’s quotation of Kim’s reference to “general public” standing,
(142 S.Ct. at p. 1925, quoting Kim, 9 Cal.5th at p. 90), completely misses the point. When
PAGA was enacted in 2003, the Unfair Competition Law allowed standing for anyone who
chose to sue on behalf of the general public, which led to complaints of abuses. (See
Angelucci v. Century Supper Club (2007) 41 Cal.4th 160, 178 fn.10.) While the Legislature
did not authorize such untethered “general public” standing in PAGA, neither did it impose
strict Article III-like standing requirements. Rather, it simply required the plaintiff to allege
that she was an employee against whom the defendant had committed one or more Labor
Code violations, thus limiting the universe of potential plaintiffs to those with personal
exposure to at least one challenged workplace violation. (Kim, 9 Cal.5th at p. 90.). Nothing
more was required, other than compliance with PAGA’s statutory notice requirement
(§ 2699.3), before the LWDA as the real party in interest could authorize that aggrieved
employee to sue for the full range of PAGA civil penalties on its behalf.
An “aggrieved employee” is thus not suing as a member of the general public, but as
a member of the specifically defined class of workers to whom the Legislature has granted
standing to sue on the State’s behalf. That status does not end if the “individual” portion of
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The Legislature defined PAGA standing in terms of violations, not injury. Kim became
an aggrieved employee, and had PAGA standing, when one or more Labor Code
violations were committed against him. (See § 2699(c).) Settlement did not nullify these
violations. The remedy for a Labor Code violation, through settlement or other means,
is distinct from the fact of the violation itself.
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her claim is compelled to arbitration. Yet under the counter-intuitive approach adopted in
Part IV of Viking River, a PAGA plaintiff would be stripped of standing to pursue the
LWDA’s “non-individual” PAGA claims in court even if she had first arbitrated her
“individual” PAGA claim successfully and had been found to have been an “aggrieved
employee”—and even if that arbitration award were later confirmed by the trial court. That
cannot be what the Legislature intended.

For these reasons, even if the Court were to conclude that an FAA-covered arbitration
agreement that required PAGA plaintiffs to pursue some remedies in court and some in
arbitration should be treated as two separate and independent actions, Ms. Moriana would
still have “aggrieved employee” standing to pursue her representative claims. While such an
agreement would limit which civil penalties she could pursue in which forum, it could not
affect her status as an aggrieved employee unless and until a final judgment were entered that
definitively established that she was not an aggrieved employee. As Kim makes clear, it is
plaintiff’s status as an aggrieved employee, not the redressability of any injury she may have
suffered, that determines the availability of PAGA standing. Any other result would
decimate, rather than further, PAGA’s statutory purposes.
If Ms. Moriana Cannot Pursue Her “Non-Individual” PAGA Claims in Court, the
Agreement Must be Found Unenforceable Under State Law
Finally, if this Court (or the trial court) agrees with Part IV of Viking River and
concludes that the DRP requires Ms. Moriana to pursue her representative claims for
“individual” civil penalties in arbitration and for “non-individual” penalties in an unavailable
(for lack of standing) judicial forum, that non-negotiable DRP would be violate California
public policy, and would therefore be void and unenforceable. That is because it would strip
Ms. Moriana of non-waivable statutory rights while immunizing Viking from all but the
tiniest portion of the PAGA statutory penalties made available by the Legislature to deter and
punish employers who commit Labor Code violations against their workers. (See Iskanian, 59
Cal.4th at p. 384, quoting Brown v. Ralphs Grocery Co. (2011) 197 Cal.App.4th 489, 502
[“As one Court of Appeal has observed, ‘[A]ssuming it is authorized, a single-claimant
arbitration under the PAGA for individual penalties will not result in the penalties
contemplated under the PAGA to punish and deter employer practices that violate the rights of
numerous employees under the Labor Code. That plaintiff and other employees might be able
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The Viking River majority’s cursory analysis of PAGA standing appears to rest upon
a fiction: that because a PAGA plaintiff has been compelled to pursue some remedies in
arbitration and some in court, the two proceedings should be treated for PAGA standing
purposes as two entirely independent actions, i.e., as if the plaintiff had voluntarily chosen to
file an “individual” PAGA action and a separate “non-individual” action. But Ms. Moriana
filed her PAGA claim as a single unitary action and she brought that action in her capacity as
an aggrieved employee. The only reason her claims on behalf of the LWDA might be split
into two is because Viking now contends that its DRP, which on its face seeks to prohibit
Ms. Moriana’s PAGA claim in its entirety, should instead be construed as requiring her to
pursue some PAGA remedies in court and some in arbitration. But although Ms. Moriana is
not entitled to seek the same penalties for the same violations in both forums, neither
PAGA’s statutory text nor its underlying purposes preclude her from asserting her “aggrieved
employee” status in both.
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to bring individual claims for Labor Code violations in separate arbitrations does not serve the
purpose of the PAGA, even if an individual claim has collateral estoppel effects.’”].)

Under California law, “‘[i]f a contract is capable of two constructions courts are bound
to give such an interpretation as will make it lawful, operative, definite, reasonable and
capable of being carried into effect....’” (Edwards v. Arthur Andersen LLP (2008) 44 Cal.4th
937, 953-954, quoting Rodriguez v. Barnett (1959) 52 Cal.2d 154, 160; see also People v.
Parmar (2001) 86 Cal.App.4th 781, 802 [“[W]e will not construe a contract in a manner that
will render it unlawful if it reasonably can be construed in a manner which will uphold its
validity.”].) The Court should therefore construe the DRP as allowing plaintiff to pursue both
components of her representative PAGA action; and for the reasons stated above, to allow her
to pursue all the PAGA claims in court, because that is what the language of the DRP
requires.6
Conclusion
For the reasons stated, the Court should again affirm the ruling of the trial court and
should order this matter to proceed to trial in Superior Court.
Plaintiff requests oral argument with respect to the issues set forth herein.
Respectfully submitted,

6

To the extent Viking argues otherwise, it would also be violating its implied covenant
of good faith and fair dealing, which “requires each contracting party to refrain from doing
anything to injure the right of the other to receive the benefits of the agreement” (Egan v. Mut.
of Omaha Ins. Co. (1979) 24 Cal.3d 809, 818) and which “not only imposes upon each
contracting party the duty to refrain from doing anything which would render performance of
the contract impossible by any act of his own, but also the duty to do everything that the
contract presupposes that he will do to accomplish its purpose.” (Pasadena Live, LLC v. City
of Pasadena (2004) 114 Cal.App.4th 1089, 1093.)
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Iskanian’s principal rule, which prohibits contractual waivers of statutory rights
enacted for a public purpose, rests in part upon Civil Code § 3513, which states that “a law
established for a public reason cannot be contravened by a private agreement,” and Civil Code
§ 1668, which states that “[a]ll contracts which have for their object, directly or indirectly, to
exempt anyone from responsibility for his … violation of law, whether willful or negligent,
are against the policy of the law.” This same rule that invalidates arbitration agreements that
directly waive an aggrieved employee’s right to pursue PAGA relief should also invalidate
agreements that accomplish that result indirectly. Just as an employer may not prohibit its
employees from pursuing PAGA claims altogether, neither may it require them to pursue the
most substantial portion of those claims in a forum that is not legally available to them
because of a contractual requirement mandating that the claim be split in two. Because that
construction of the DRP and PAGA standing would allow Viking—or any company—to
structure its arbitration agreements to exempt it from responsibility for its own future
violations of law, any such agreement must be declared void and unenforceable, thus
permitting the plaintiff to pursue her entire statutory claim in court. (See Iskanian, 59 Cal.4th
at p. 383; Armendariz v. Foundation Health Psychcare Servs., Inc. (2000) 24 Cal.4th 83, 100.)
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SUPERIOR COURT OF CALIFORNIA, COUNTY OF ALAMEDA
Rene C. Davidson Courthouse

Larry Van Steenhuyse
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RG18894787
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Dept:
Judge:

10/06/2022
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21
Evelio Grillo

Plaintiff/Petitioner(s)

vs.
UBS Financial Service, Inc.
Defendant/Respondent(s)

ORDER re: Ruling on Submitted Matter

The Court, having taken the matter under submission on 10/05/2022, now rules as follows: The
Motion of defendant to compel plaintiff to arbitrate “individual” PAGA claims is DENIED. The
motion to dismiss “representative” PAGA clams is DENIED.
BACKGROUND - GENERAL
On 2/16/18, Van Steenhuyse filed the first filed case of Van Steenhuyse v. UBS, RG18-894787,
asserting claims on behalf of the LWDA under PAGA.
On 4/3/18, UBS filed an answer. UBS’s Thirtieth Affirmative Defense was that plaintiff Van
Steenhuyse had an arbitration agreement.
UBS removed the case to federal court. On 7/5/18, the federal court remanded the case to state
court. (Van Steenhuyse v. UBS Fin. Servs. (N.D. Cal. 2018) 317 F.Supp.3d 1062)
On 2/22/19, Hutcheson filed the second filed case of Hutcheson v. UBS, RG19-008003,
asserting claims on behalf of the LWDA under PAGA.
On 5/9/19, UBS filed an answer. UBS’s Thirty-First Affirmative Defense was that plaintiff
Hutcheson had an arbitration agreement.
On 9/3/19, the court entered an order permitting filing of First Amended Complaint that removed
Van Steenhuyse as a plaintiff in Van Steenhuyse v. UBS, RG18-894787, and added Hutcheson
as a plaintiff in that case, which is the currently pending case.
On 10/23/19, Hutcheson dismissed the second filed case of Hutcheson v. UBS, RG19-008003.
On 9/29/19, UBS filed a motion for summary judgment on the relation back issue in the context
of claims on behalf of the LWDA under the PAGA. The trial court granted the motion. The
Court of Appeal reversed, holing that that the doctrine of relation back does apply to PAGA
claims in these circumstances. (Hutcheson v. Superior Ct. (2022) 74 Cal.App.5th 932.)
On 6/15/22 the United States Supreme Court issued Viking River Cruises, Inc. v. Moriana
(2022) __ U.S. __, 142 S.Ct. 1906, 1916.
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On 6/27/22, UBS filed a motion to compel Hutcheson to arbitrate his “individual” PAGA claims
and to dismiss the “representative” PAGA claims.
Andrew Hutcheson worked for UBS as a financial advisor from 4/29/11 through 12/20/17.
Hutcheson signed agreements containing substantially similar arbitration clauses. The most
recent agreement was the Deferred Cash Award Agreement (Agreement) attached as Exhibit 1 to
the Clapp declaration. (Hutcheson Dec., para 2)
WAIVER OF RIGHT TO ARBITRATION - LAW
The arbitration agreement states it is governed by the FAA. (Maryott Dec, Exh A, Agreement
para 6.a) Therefore, the question of whether UBS has waived its right to compel arbitration is
governed by federal law. (Aviation Data, Inc. v. Am. Express Travel Related Servs. Co. (2007)
152 Cal.App.4th 1522, 1535.)
The United States Supreme Court recently held that under the FAA a defendant waives
arbitration when it “knowingly relinquish[es] the right to arbitrate by acting inconsistently with
that right.” (Morgan v. Sundance, Inc. (2022) 142 S.Ct. 1708, 1714.) No showing of prejudice to
the opposing party is required because the FAA’s “equal treatment” principle prohibits courts
from construing arbitration contracts any differently than other contracts, whether more or less
favorably, and prejudice is not an element of common-law waiver. (142 S.Ct. at 1713.) The FAA
prohibits courts from adopting any “special, arbitration-preferring procedural rules” that “tilt the
playing field in favor of (or against) arbitration.” (142 S.Ct. at 1713-14.)
The court has found very little federal law on waivers of contract terms outside the arbitration
context.
Regarding the burden of proof, the court finds that the party asserting waiver has the burden of
proof.
Regarding the quantum of proof, the court finds that under federal law the party asserting waiver
must prove waiver by the normal standard of preponderance of evidence.
The preponderance of evidence standard is consistent with the Morgan’s statement that the FAA
prohibits courts from adopting any “special, arbitration-preferring procedural rules” that “tilt the
playing field in favor of (or against) arbitration.” (142 S.Ct. at 1713-14.) (Westfed Holdings, Inc.
v. U.S. (Fed Cir., 2005) 407 F.3d 1352, 1360 [“As the party claiming waiver, the government
bears the burden of proof to show by a preponderance of evidence that Westfed waived its rights
to assert its breach of contract claim.”].)
The court has considered the federal cases on removal waivers that distinguish between
contractual waivers, which are subject to normal contract law, and litigation based waivers,
which require clear and unequivocal evidence of waiver. (Snapper, Inc. v. Redan (11th Cir.,
1999) 171 F.3d 1249, 1261; Nortek Security & Control LLC v. Security Data Supply, LLC (N.D.
Cal., 2018) 2018 WL 6411352.)
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Litigation based waivers require clear and unequivocal evidence of waiver because “Otherwise,
parties would be put in the difficult position of, on the one hand, not taking any action in state
court in order to preserve definitively the right to remove and, on the other hand, running the risk
of a default judgment unless they take steps to defend the action in state court. ” (Snapper, 171
F.3d at 1261.)
Any non-FAA based rationale for the “clear and unequivocal” standard does not apply for
motions to compel arbitration. The defendant is presumably aware of its own contractual right to
arbitrate. The defendant can file a motion to compel arbitration with its initial pleading. Under
the FAA, the defendant filing a motion to compel arbitration can seek to stay the case. (9 USCA
3) Under California law, a defendant seeking arbitration can also seek to stay the case before the
court has decide the motion to compel arbitration. (CCP 1281.4.) Therefore, the defendant is not
in “the difficult position” of determining whether to file a motion to compel arbitration or to run
the risk of a default judgment. The defendant can file the motion at the earliest possible
opportunity.
Regarding what constitutes “knowingly relinquish the right to arbitrate by acting inconsistently
with that right,” the court has considered federal cases on waiver in other contexts.
In the context of a contractual right to remove to federal court, Kenny v. Wal–Mart Stores, Inc.
(9th Cir. 2018) 881 F.3d 786, 790, states: “For example, when “a party takes necessary defensive
action to avoid a judgment being entered automatically against him, such action does not
manifest an intent to litigate in state court, and accordingly, does not waive the right to remove.”
… Generally speaking, “the right of removal is not lost by action in the state court short of
proceeding to an adjudication on the merits.””
In the context of a contractual forum selection clause, Allianz Global Risks U.S. Ins. Co. v.
Ershigs, Inc. (W.D. Wa., 2015) 138 F.Supp.3d 1183, 1188, states: “ Some courts have imposed a
requirement that “a defendant must assert a motion to dismiss for forum non conveniens within a
reasonable time after the facts or circumstances which serve as the basis for the motion have
developed and become known or reasonably knowable to the defendant.” … However, even
when imposing such a reasonableness requirement, “untimeliness will not effect a waiver”;
rather, “it should weigh heavily against the granting of the motion because a defendant's
dilatoriness promotes and allows the very incurrence of costs and inconvenience the doctrine is
meant to relieve.””
WAIVER OF RIGHT TO ARBITRATION – FACTS
First, UBS knew that it had the contractual right to arbitration. The contract clause was in the
UBS contract and UBS was aware of the contract terms. On 4/3/18 and again on 5/9/19, UBS
filed an answer that asserted arbitration as an affirmative defense.
Second, UBS acted inconsistently with its right to arbitration. In Morgan, the Supreme Court did
not itemize factors for the court to consider. The trial court considers the facts in the record.
UBS delayed filing a motion to compel arbitration. The stated purpose of private arbitration is
prompt and simple resolution of private disputes. UBS delayed for a long period before seeking a
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stay – on 2/16/18, Van Steenhuyse filed the first filed case, on 2/22/19, Hutcheson filed the
second filed case, and it was not till 6/27/22 that UBS filed a motion to compel arbitration.
UBS sought adjudication in the trial court on a substantive issue. UBS’s motion for summary
adjudication in the court was inconsistent with its stated desire to resolve the dispute in
arbitration. (Hutcheson v. Superior Ct. (2022) 74 Cal.App.5th 932.) A party cannot seek
summary adjudication in court and then after losing in court then rely on an arbitration
agreement to start again in the arbitration forum.
The court finds that plaintiff has demonstrated waiver by a preponderance of the evidence. If the
“clear and unequivocal” standard applies, then the court also finds that plaintiff has demonstrated
waiver with the “clear and unequivocal” evidence of the over four year delay and the motion for
summary adjudication.
WAIVER OF RIGHT TO ARBITRATION – FUTILITY – LAW
UBS’s argument against waiver rests almost entirely on the argument that a motion to compel
arbitration would have been futile before Viking River.
Under federal law, a party arguing futility must demonstrate with “clear and positive evidence
that the … remedies are futile or useless.” (Kunda v. C.R. Bard., Inc, 671 F.3d 464, 472 (4th
Cir.2011) “The futility exception ... is quite restricted, and has been applied only when resort to
administrative remedies is ‘clearly useless.’ “ (Kern v. Verizon Commc'ns, Inc., 381 F.Supp.2d
532, 537 (N.D.W.Va.2005).) (See also Coomer v. Bethesda Hosp., Inc. (2004) 370 F.3d 499, 505
[“The standard for adjudging the futility of resorting to the administrative remedies … is whether
a clear and positive indication of futility can be made.”].)
Under federal law, “ a party must move to compel arbitration whenever “it should have been
clear to [the party] that the arbitration agreement was at least arguably enforceable.”” (Garcia v.
Wachovia Corp. (11th Cir. 2012) 699 F.3d 1273, 1278.) “The more lenient unlikely-to-succeed
standard that [defendant] proposes would only “encourage litigants to delay moving to compel
arbitration until they could ascertain how the case was going in federal district court,” …, and
would undermine one “of the basic purposes of arbitration: a fast, inexpensive resolution of
claims.”” (Garcia, 699 F.3d at 1279.) (See also Coomer v. Bethesda Hosp., Inc. (2004) 370 F.3d
499, 505 [“A plaintiff must show that “it is certain that his claim will be denied on appeal, not
merely that he doubts that an appeal will result in a different decision.”].)
The “futility” argument has a high standard because it cannot override all the other aspects of the
requirement to preserve objections and exhaust remedies. The law is always in a state of
development and clarification. It would wreak havoc generally if any clarification of the law
permitted a party to raise new issues on appeal that the party had not raised in the trial court
because the party thought they had little merit. It would wreak
havoc specifically if any clarification of the law on the enforceability of arbitration agreements
permitted a party (plaintiff or defendant) to reopen the issue of whether a dispute should be
resolved in court or in arbitration after substantive proceedings in one forum or the other were
underway.
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WAIVER OF RIGHT TO ARBITRATION – FUTILITY – FACTS
USB has the burden of demonstrating futility with clear and positive evidence. USB has not
demonstrated that a motion to compel in 2018 or 2019 would have been futile.
Generally, the court need only look at the procedural history of Viking River. The US Supreme
Court decided the case on 6/15/22. The California Court of Appeal decided the case on 9/18/20.
(Moriana v. Viking River (9/18/20) 2020 WL 5584508.) The notice of appeal in the California
Court of Appeal was filed on 5/6/19. (Judicial notice of the Court of Appeal record. Evid Code
452.) The court has no evidence regarding the exact month or date of the trial court motion or the
trial court order, but the court can reasonably infer that Viking River filed its motion to compel
arbitration in or about December 2018. This is shortly after the federal court remanded this case
to state court. UBS could reasonably have filed motion to compel arbitration at the same time as
Viking River filed its motion to compel arbitration.
Specifically, on 4/3/17 UBS actually did file a motion seeking arbitration in a different PAGA
case, and it made the very argument that the U.S. Supreme Court eventually accepted in Viking
River (Sahu v. UBS Financial Services, Inc., Case No. RG16837082 [Mtn. at 17 n.4; Maryott
Dec., Exh. 6 and 7].)
CONCLUSION
The court finds that plaintiff has demonstrated that UBS has waived its right to compel
arbitration. The court finds that UBS has not demonstrated that it was excused from filing a
motion to compel arbitration because such a motion would have been futile.
The Court orders counsel to obtain a copy of this order from the eCourt portal.

Dated: 10/06/2022
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