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Disclaimer

Many of the recommendations included in this report were unanimously endorsed for publication by all current members
of the American Bar Association’s (ABA) Criminal Justice Section’s Plea Bargain Task Force. Where a recommendation was
not unanimously endorsed, it is noted.

The views expressed herein represent the opinions of the authors. They have not been reviewed or approved by the House
of Delegates or the Board of Governors of the American Bar Association and, accordingly, should not be construed as
representing the position of the Association or any of its entities.

The members of the Task Force participated in this project and the drafting of this Report in their personal capacities. Their
participation and contributions to this Report should be considered as their personal views and not necessarily the views of
their affiliated entities or institutions.
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Introduction

The Plea Bargain Task Force formed in 2019 to address
persistent criticisms of the plea bargain system in the United
States.' Plea bargaining has become the primary way to resolve
criminal cases. Indeed, some jurisdictions have not had a
criminal trial in many years, resolving all their cases through
negotiated resolutions.? For this reason, a critical examination
of the modern plea system is necessary and important.

This Report comes after three years of work, during which
the Task Force collected and reviewed testimony from
experts in the field and those impacted by the plea system,
scholarly and legal reports on plea bargaining, state and
federal rules of criminal procedure, and other materials.
What has become clear from this process is that plea
bargaining is not one monolithic practice. It looks different
depending on whether one is in state or federal court, a
rural jurisdiction with few lawyers or an urban center with
large prosecution and public defender offices. Even within
the same courthouse, informal practices may differ between
courtrooms and attorneys. Although these variations pose
a challenge for the development of any one-size-fits-all set
of recommendations to reform plea bargaining practices,
this Report identifies and addresses numerous concerns
with plea bargaining that are common to a wide variety

of jurisdictions. The Report then provides guidance to
jurisdictions on how to meet those challenges while also
promoting justice, transparency, and fairness.

There are many purported benefits of plea bargaining in
the current criminal justice system. Nearly all jurisdictions
have limited resources and plea bargaining provides a
mechanism to efficiently resolve cases. By preserving
resources this way, jurisdictions are able to direct greater
resources to investigations and cases that proceed to trial.
Additionally, plea bargaining provides a mechanism to
incentivize defendants to cooperate with the government
or to accept responsibility for their criminal conduct. A
plea also provides a clear and certain resolution to a case,
which offers finality for the defendant, the victim, the courts,
and the community. Furthermore, defendants use the plea
process to avoid some of the most severe aspects of the
criminal system.

In moderation, many of these benefits make sense. But as
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the Task Force discovered, too often these benefits have
become the driving force of criminal adjudication at the cost
of more fundamental values. For instance, according to the
testimony the Task Force collected, at times, efficiency and
finality trump truth-seeking. Furthermore, many benefits

of plea bargaining are, when viewed in a different light, a
means to mitigate the excessive harshness of the modern
American criminal system. In this sense, plea bargaining is
not so much providing a benefit as it is a safety valve for
quotidian injustice.

Moreover, the Task Force reviewed substantial evidence
that defendants—including innocent defendants—are
sometimes coerced into taking pleas and surrendering
their right to trial. This happens for a number of reasons.
For instance, mandatory sentencing laws often make the
risks of taking a case to trial intolerable, and in some cases,
prosecutors understand and exploit these fears to induce
defendants to plead guilty in cases where they otherwise
would prefer to exercise their constitutional right to have
the case decided by a jury. Similarly, mandatory collateral
conseqguences, including the threat of deportation, push
defendants to accept pleas in cases they might otherwise
fight at trial.

The Task Force also discovered that the integrity of the
criminal system is negatively affected by the sheer number
of cases resolved by pleas. For example, police and
government misconduct often goes unchecked because
so few defendants proceed to pre-trial hearings where
such misconduct is litigated. The reality that so few pretrial
matters are litigated leads prosecutors to be less critical of
their witnesses and less willing to scrutinize the strength of
their cases, knowing that they won't be held accountable
at trial. Defense lawyers, similarly, are less likely to properly
investigate cases, knowing their clients will almost certainly



take a plea. Plea bargaining creates perverse incentives
across the system for lawyers and judges who focus

on disposition rates and getting through cases quickly
rather than resolving cases justly. Furthermore, the loss of
trials in favor of plea bargains is a profound loss for civic
engagement. Jury trials provide critical oversight to the
criminal system, and juries remain one of the only ways
for citizens to shape how prosecutors enforce laws. The
voice of the community is almost entirely lost in a system
dominated by pleas.

More troubling still, the Task Force heard many ways

in which plea bargaining promotes and exacerbates
existing racial inequality in the criminal system. The

Task Force collected testimony from experts in the field
who demonstrated that throughout the plea process
similarly situated defendants of color fare worse than
white defendants.® Black defendants in drug cases, for
instance, are less likely to receive favorable plea offers that
avoid mandatory minimum sentences and, as a result,
receive higher sentences for the same charges as white
defendants.* The same is true for gun cases, in which
Black defendants are more often subjected to charge
stacking—a technique that allows prosecutors to pile on
many charges, increasing the likely sentence after trial
and the government’s leverage during plea negotiations

- than white defendants.® In fact, across all charges the
Task Force found evidence of significant racial disparities
in prosecutorial decisions to drop or reduce charges. For
example, white defendants who face initial felony charges
are less likely than Black defendants to be convicted of a
felony, and white defendants facing misdemeanor charges
are more likely than Black defendants to have their cases
dismissed or resolved without incarceration.®

In addition, since plea bargaining is affected by other
areas of the criminal system that are themselves inflected
with racial bias, plea practice is shaped by racism in ways
often not reflected in data regarding initial charges and
sentences. For instance, Black defendants are more likely
to be held in pretrial detention, which in turn increases the
likelihood that they will plead guilty.” But the prevalence
of guilty pleas has made it more unlikely that racial bias

in policing will be discovered. After all, the primary ways a
defendant might unearth a police officer’s bias—through
pre-trial litigation or demands for impeachment information
at a trial—have been nearly eliminated because of the
ascendance of plea bargaining.®
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The Plea Bargain Task Force was convened under the auspices of the American Bar Association’s Criminal
Justice Section and was made up of a wide and diverse group of lawyers, judges, academics, those serving as
prosecutors and defenders, and representatives from a broad spectrum of advocacy groups. Its membership
consisted of the following individuals:*

Lucian E. Dervan (Co-Chair), Professor of Law, Belmont University College
of Law, and Founding Director of the Plea Bargaining Institute

Russell Covey (Co-Chair), Professor of Law, Georgia State
University College of Law

Thea Johnson (Reporter), Associate Professor of Law, Rutgers Law School

Hon. Kimberly Esmond Adams, Judge, Superior Court of Fulton County,
Georgia

Derwyn Bunton, Chief Legal Officer, Southern Poverty Law Center, (formerly
Chief District Defender, Orleans Public Defenders)

Vanessa Edkins, Director of Quantitative Research, Gartner, Inc.; Professor
Emeritus, Psychology, Florida Institute of Technology

A. ). Kramer, Federal Public Defender for the District of Columbia
Jenny Kim, Partner, The Gober Group

Marc Levin, Chief Policy Counsel, Council on Criminal Justice
Clark Neily, Senior Vice President for Legal Studies, CATO Institute

Norman L. Reimer, Former Global CEQO, Fair Trials; Former Executive
Director, National Assocation of Criminal Defense Lawyers

Rebecca Shaeffer, Legal Director (Americas), Fair Trials
Adnan Sultan, Senior Staff Attorney, The Innocence Project

Jonathan Wroblewski, Director of the Office of Policy and Legislation,
Criminal Division, U.S. Department of Justice

*The Hon. Billy McDermott served on the task force as the representative from the National District Attorneys Association (NDAA) until March 2021. During that time, he

was Deputy States Attorney, Wicomico County, MD. Hon. McDermott left the taskforce in March 2021 as a result of having been appointed to the federal bench. Though Mr.
McDermott participated in many of the discussions that led up to the creation of the task force report, he neither reviewed nor approved this final report. We acknowledge here,
however, his important contributions to the project and the task force's findings and recommendations.
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While the plea bargaining process in the United States is

broad and varied, the Task Force determined that it was

vitally important to craft a single set of principles to guide

plea practices generally. Those principles, which guide the
Report’s more specific observations and recommendations,
are listed below. These principles should be shared widely with
members of the criminal justice community so that they might
influence behavior and decision-making moving forward. These
principles represent our conclusions about how plea bargaining
should operate within our larger criminal justice system, a
system based on the fundamental Constitutional right to trial.



Principle 1

Principle 5

A vibrant and active docket of criminal trials and

pre- and post-trial litigation is essential to promote
transparency, accountability, justice, and legitimacy in
the criminal justice system.

Principle 2

Guilty pleas should not result from the use of
impermissibly coercive incentives or incentives that
overbear the will of the defendant.

Principle 3

In general, while some difference between the
sentence offered prior to trial and the sentence
received after trial is permissible, a substantial
difference undermines the integrity of the criminal
system and reflects a penalty for exercising one’s right
to trial. This differential, often referred to as the trial
penalty, should be eliminated.

Principle 4

Charges should not be selected or amended with
the purpose of creating a sentencing differential,
sentencing enhancement, punishment or collateral
consequence to induce a defendant to plead guilty
or to punish defendants for exercising their rights,
including the right to trial.

2023 Plea Bargain Task Force Report

The criminal justice system should recognize that

plea bargaining induces defendants to plead guilty for
various reasons, some of which have little or nothing
to do with factual and legal guilt. In the current system,
innocent people sometimes plead guilty to crimes they
did not commit.

Principle 6

A defendant should have a right to qualified counsel in
any criminal adjudication before the defendant enters
a guilty plea. Counsel should be afforded a meaningful
opportunity to satisfy their duty to investigate the case
without risk of penalty to their client.

Principle 7

There should be robust and transparent procedures
at the plea phase to ensure that the defendant’s plea
is knowing and voluntary, free from impermissible
coercion, and that the defendant understands the
consequences of their decision to plead guilty.

Principle 8

The use of bail or pretrial detention to induce guilty
pleas should be eliminated.



Principle 9

Principle 13

Defendants should receive all available discovery,
including exculpatory materials, prior to entry of a
guilty plea, and should have sufficient time to review
such discovery before being required to accept or
reject a plea offer.

Principle 10

Although guilty pleas necessarily involve the waiver
of certain trial rights, there are rights that defendants

should never be required to waive in a plea agreement.

Principle 11

An adequate understanding of the collateral
consequences that may flow from a guilty plea is
necessary to ensure the guilty plea is knowing and
voluntary.

Principle 12

Law students, lawyers, and judges should receive
training on the use and practice of plea bargaining
consistent with the findings and recommendations of
this Report.

Court systems, sentencing commissions, and other
criminal justice stakeholders, including prosecutor
offices and public defenders, should collect data about
the plea process and each individual plea, including
the history of plea offers in a case. Data collection
should be used to assess and monitor racial and other
biases in the plea process.

Principle 14

At every stage of the criminal process, there should be
robust oversight by all actors in the criminal system

to monitor the plea process for accuracy and integrity,
to ensure the system operates consistent with the
Principles in this Report, and to promote transparency,
accountability, justice, and legitimacy in the criminal
system.

2023 Plea Bargain Task Force Report
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THE REPORT

Terminology:

A few notes about terminology are important to understand
this Report. A plea bargain is an agreement struck between
the prosecutor and the defendant about the resolution of the
defendant’s criminal case. Often, plea agreements contain
some promise as to both the charges of conviction and

the final sentence that the defendant will face. Defendants
commonly agree to plead to certain criminal charges with

the understanding that a judge will make the final decision as

to sentencing. In those situations, a prosecutor may agree to
make a sentencing recommendation to the judge.

One of the most common forms of plea bargaining is

known as charge bargaining. A defendant is presented
with an initial set of charges at the time of arraignment. In
charge bargaining, the prosecutor and defense counsel

will negotiate over those charges, generally agreeing that
the defendant will plead guilty to some lesser charge that
often carries a lower maximum or presumptive sentence,

or no mandatory minimum sentence when compared with
the initial charges. In other instances, the prosecution will
elect to bring additional charges, including charges that
may carry a mandatory minimum sentence, if the defendant
refuses to accept an initial plea offer. The parties might also
engage in sentencing bargaining, where they agree that
the prosecutor will recommend or the judge will impose

a particular sentence or sentencing range that reflects a
discount from the potential sentence faced by the defendant.
In addition, the parties may also engage in fact bargaining,
where they negotiate over the set of facts that will form the
basis of the charge. For instance, it is common in drug cases
for the parties to agree that the defendant will only plead
guilty to a charge associated with a certain quantity of drugs,
even though the prosecutor may have evidence indicating
that a higher quantity of drugs was provable.

Guilty pleas are not always the product of plea bargains,
but the exact terms of a guilty plea are typically negotiated
through plea bargaining. The federal government has
estimated that approximately seventy-five percent of guilty
pleas in the federal system are induced by some negotiation
between the parties.® It is critical to note, however, that a
defendant always has the option to plead guilty without
negotiating a plea beforehand. Depending on the jurisdiction,
defendants may plead to the entire indictment or to the top
charge they are facing, leaving determination of sentence to
the judge's discretion. In misdemeanor cases, it is common
for a defendant to accept a guilty plea and the sentence of
the judge without any plea bargaining with the government.

Typically, the defendant pleads guilty at a plea hearing
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following a plea colloquy in which the judge asks the
defendant a series of questions to determine whether the
defendant’s plea is knowing and voluntary, as required by
the U.S. Constitution. The plea colloquy may also involve the
development of a factual record to support the charges. At
the colloquy, the judge may also ask the defendant if they
understand any potential consequences of the conviction,
including immigration consequences. Once a defendant has
formally entered a plea, they may be sentenced.

How to Read this Report:

Although plea practices vary among jurisdictions, one
common thread in every criminal courtroom across the
country is the deep entrenchment of plea bargaining in

the daily administration of criminal justice. Plea bargaining
touches every element of criminal practice, including
discovery, sentencing, collateral consequences, and
procedural rights. This Report identifies general problems
with the plea system and provides recommendations for
reform and guidance to criminal justice stakeholders seeking
to improve their plea-bargaining systems and practices.

However, because plea bargaining has become so
engrained in the fabric of the criminal system, any

attempt to reform plea bargaining will create ripple effects
throughout the system. Throughout this Report the Task
Force acknowledges those ripple effects. For instance, this
Report identifies the problem of disparate plea outcomes
for similarly situated defendants. Any effort to regulate
plea outcomes to make them more uniform poses a risk
that certain defendants will face harsher sentences than
they do now. Many, including some members of this Task
Force, would view as misguided a “correction” to disparate
outcomes that increased all sentences. Yet, permitting
such uneven outcomes of similarly situated defendants

to continue or allowing defendants to be punished for
exercising a constitutional right is also misguided, and,

as this Report will document, the time for reform of the
plea-bargaining system is now. As such, we provide here
some guidance for how this Report should be read to
avoid perverse outcomes that may stem from gradual
implementation of reform.

First, the Task Force prepared this Report with an eye
toward the criminal justice system we would like to see,
rather than account for all potential ripples that might flow
from our recommendations in the world that exists now.

The Task Force acknowledges that increasing transparency,
accountability, and fairness in the plea arena may negatively
affect some defendants, victims, or other stakeholders.
Nonetheless, these Principles reflect values too often ignored



in our current system, and this Report should be read with
an understanding that its primary purpose is to promote
transparency, accountability, justice, and legitimacy in the
criminal justice system as a whole.

Second, the recommendations in this Report assume the
good faith of prosecutors and other system actors who are
acting in service of justice. The Report should not be read as
suggesting that these actors be prevented from exercising
their vision of justice. This Report was written with the

hope and expectation that relevant stakeholders follow its
recommendations in good faith and with a continued eye
towards justice, but it was also written to provide parameters
to guide and encourage good faith behavior by judges,
lawyers, and legislators.

Third, we recognize that many problems addressed in

this Report do not stem directly from the practice of plea
bargaining itself, but rather are manifestations of problems
in other parts of the criminal justice system, such as

overly harsh sentencing rules or one-size-fits-all collateral
consequences that impose unjust or intolerable conditions
on individual defendants. Problems and imbalances in these
other areas inevitably manifest in plea bargaining practice,
and so this Report addresses facets of the criminal justice
system beyond the plea process itself. In this same vein, we
seek to address multiple audiences in this Report with the
goal of educating legislators, judges, lawyers, law students,
and the public about how to improve our plea-bargaining
system. This means our recommendations may run along
multiple paths. For instance, we recommend changes to
the law for legislators to implement while also making
recommendations to lawyers and judges on how to improve
plea practice in the absence of any changes to the law.

Fourth, although many of these recommendations
seemingly require a greater allocation of resources to the
criminal system, we think a fairer and more legitimate
criminal justice system is well worth the investment. For too
long efficiency has been a driving factor behind the modern
plea process. Efficiency has a role to play in criminal law
policymaking, but it should not be the primary goal of that
policy. Rather, the goal should be a criminal justice system
where defendants are guaranteed due process, victims
receive justice, and the rule of law can flourish.

2023 Plea Bargain Task Force Report
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Principle One

A vibrant and active docket of criminal trials and
pre- and post-trial litigation is essential to promote
transparency, accountability, justice, and legitimacy
in the criminal justice system.

The public jury trial is among the
greatest strengths of the American
criminal justice system. The purpose
of a trial by jury is to ensure the
government proves its case beyond

a reasonable doubt—the highest
standard of proof available under the
law—before members of the accused’s
community. Trials provide developed
factual and legal records for appellate
review. They serve as a check on

the system both through community
participation and through the judicial
review process. In other words, the
public jury trial promotes fundamental
values of transparency, accountability,
justice, and legitimacy. Moreover,

the right to a jury trial is a prominent
feature of the U.S. Constitution. It is
the only right acknowledged both in
the body of the Constitution and in
the Bill of Rights. For these reasons,
this Report starts from the premise
that trials are essential to a healthy
criminal justice system and central
to our system of justice.

Unfortunately, trials have become

rare legal artifacts in most U.S.
jurisdictions—and even nonexistent

in others!® Plea bargaining has
replaced the public jury trial, and this is
problematic for many reasons.

First, the Sixth Amendment guarantees
a right to an open, public trial in
criminal cases. Plea bargains provide
no adequate constitutional substitute.
Even though guilty pleas are taken
publicly, the negotiation over the terms
of those pleas happens in courtroom
hallways or through phone calls
between attorneys, without oversight
from the judge, the public, or the
media. There rarely is any community
participation in this negotiation
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process. Instead, it is left to the parties
themselves to negotiate an outcome
and present it to the judge. The judge
may act as a check on the process

by either accepting or rejecting

the plea, but the negotiation of the
plea happens entirely off the record.
Furthermore, appellate review of plea
bargaining is limited and as a result,
countless potential legal issues present
in the cases are never addressed or
resolved by the courts on the merits.
The state of the law atrophies when
plea bargains replace trials, as do the
trial skills and knowledge of attorneys
who no longer try cases but rather
negotiate resolutions. Further, civil
engagement through jury service

is weakened or lost as jury trials
disappear”

By definition, defendants waive many
constitutional rights when they plead
guilty to a criminal offense. The act
of pleading guilty necessarily means
relinquishing the right to a jury trial
and the right to confront adverse
witnesses. It may also entail loss of
the opportunity to challenge evidence
that was procured in violation of the
Constitution. And depending on the
law of the jurisdiction, it may also
relieve the prosecutor of the duty to
turn over discovery in the case. There
may be many sensible reasons for

a defendant to forgo these rights in
exchange for a negotiated resolution
to the case, nonetheless, a guilty plea
comes with far fewer protections—
constitutional or otherwise—than a
trial, and much is lost in a system that
relies almost entirely on guilty pleas.

Finally, a common critique is that
a system of pleas hides police
misconduct. There are various

ways that police misconduct can

be identified and investigated in the
criminal and civil systems, but the
primary remedy for police misconduct
in the court system is the exclusionary
rule, which prohibits the state from
using evidence it obtained by violating
the defendant'’s constitutional rights.
Challenges to police misconduct are
typically resolved through pretrial
litigation, but the death of the trial

has also increasingly meant the

death of pretrial litigation, including
those hearings that would bring to
light police misconduct. Trial and
pretrial litigation are essential for
holding police and other state actors
accountable, and plea bargaining has
eroded these systems of accountability.

Of course, the trial system is not
perfect, but the procedural rules and
safeguards attached to trial help to
promote transparency, accountability,
justice, and legitimacy in the criminal
justice system. As such, The Task
Force starts this Report by reaffirming
the central role that trials—and the
attendant rights that accompany
them—play in a fair criminal justice
system.

Although it is difficult - and beyond the
Task Force's mandate - to identify an
“optimal” number of trials that should
occur in a healthy criminal justice
system, there is a strong consensus
among members of the Task Force
that the current trend toward ever
fewer trials is deleterious to the ability
of the criminal justice system to
perform its basic functions and must
be reversed. Every jurisdiction should
devote thought to whether a sufficient
number of trials are being conducted
to ensure robust community
participation and oversight through
jury service, maintain the trial skills of
prosecutors, defense attorneys, judges,
law enforcement officers, and others
so as to preserve the ability of any
individual to exercise their right to trial,
and to ensure that criminal charges
are resolved in ways that are fair,
consistent, and that reflect justice.



Principle Two

Guilty pleas should not result from the use of
impermissibly coercive incentives or incentives that
overbear the will of the defendant.

All too frequently, as evidence
collected by the Task Force indicates,
plea bargaining coerces people to
plead guilty. Of course, some level

of coercion is inherent in the plea
system. Once the state arrests a
person and charges them with a
crime, the state has power over

that person. Sometimes the state
exercises that inherent power,
however, in ways that impermissibly
coerce defendants to plead guilty.
For instance, the state may induce
the defendant to plead guilty with
incentives that make it irrational for
even an innocent person to turn down
the deal. Such offers are inherently
coercive. Mandatory minimum
sentencing laws in particular, which
are available in all jurisdictions, give
prosecutors tremendous power in
plea bargaining. A prosecutor may
choose to charge a defendant with an
offense or set of offenses that carries
a mandatory minimum sentence if
the defendant refuses to accept the
current plea offer on the table. Under
certain circumstances, this behavior
may coerce a defendant to plead
guilty rather than pursue their right to
trial and risk a mandatory minimum
sentence as a result.

The Task Force collected other
examples of impermissible coercion
as well, like prosecutors threatening
to indict a defendant’s child to
discourage the defendant from
pursuing trial? or “wiring” pleas in
such a way that one defendant’s

fate rested in the hands of a co-
defendant® In at least one jurisdiction,
a prosecutor refused to make
favorable plea deals with women in
child abuse cases unless they agreed
to sterilization* These are just some
of the extreme examples we found of

coercive plea bargaining.

A primary purpose of this Report is

to identify and discourage the use of
these coercive tactics. Chief among
them is the practice of imposing
harsher sentences on those who are
convicted after exercising their right
to trial. Although a modest reduction
in sentence is justified in some
cases resolved through guilty
pleas because a defendant accepts
responsibility, sentences should
not be punitively inflated simply
because a defendant exercised a
fundamental right. Defendants also
should not be punished for exercising
their pretrial rights, including the

right to seek pretrial release, the right
to discovery, the right to investigate
the case, and the right to file pretrial
motions.

1. Sentence reductions for acceptance
of responsibility not limited to trial

To ensure defendants are not
punished for exercising their trial
rights, where a defendant accepts
responsibility after conviction

at trial, the same or similar
reductions should be available
even when the defendant testified
at trial, if the defendant satisfies
the requirements for receiving
such reduction. Mere denial

of guilt should not be a basis

for a sentence enhancement.

The standards for receiving an
acceptance of responsibility
reduction of sentence should

be transparent, available to

the defendant, and applied
consistently to all defendants.

2. Abolition or avoidance of mandatory
minimum sentence provisions

Mandatory minimum sentencing
provisions pose an extremely high
risk of misuse in plea bargaining
practice, a point made repeatedly by
witnesses testifying before the Task
Force!® When a defendant is charged
with a crime carrying a mandatory
minimum sentence, the promise of

a greatly reduced sentence through
plea bargaining often pressures
defendants into abandoning their
rights or even their legitimate claims
of innocence. Many members of the
Task Force believe that, because
they risk overbearing the will of the
defendant, mandatory minimum
sentences should be abolished.
This recommendation is consistent
with ABA policy that calls for the
elimination of mandatory minimum
sentences in criminal cases.® Other
members of the Task Force, while
concerned about some of the negative
consequences associated with
mandatory minimums, do not support
a complete and total ban on such
sentences.

While many members of the Task
Force strongly encourage legislators
to reduce or abandon mandatory
minimums, all members agree that
where mandatory minimums
remain in statutory form, they
should not be used to induce pleas
of guilt through the plea bargaining
process. This is especially true

in cases or enforcement areas

where prosecutors have been
regularly willing to offer defendants
plea bargains that do not trigger
mandatory minimum sentences.

3. Establishment of safety-valve
authority

Judges also have an important
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role to play in safeguarding against
coercion in plea bargaining. This
Report encourages legislators to give
power back to judges to regulate the
boundaries of plea bargaining. Many
members of the Task Force would
encourage legislation that gives
judges the authority to depart from
any existing mandatory minimums,
and further would encourage

them to do so in the interests

of justice, including to avoid a
substantial differential between
the trial sentence and any lesser
sentence offered as part of a plea
bargain. As we make clear below

in subsection 5 of this Principle, this
would require that plea negotiations
be transparent and recorded, which
would allow judges to compare post-
trial sentencing recommendations
from the government to pre-trial offers
in the same case.

4. Prohibition on using threat of capital
punishment to induce guilty pleas

16 2023 Plea Bargain Task Force Report

In addition, the threat of capital
punishment or life without the
possibility of parole should

never be used to induce a plea of
guilty. Such tactics are inherently
coercive. The National Registry of
Exonerations includes individuals
who pleaded guilty to avoid being
sentenced to death, and were later
exonerated” The Task Force calls on
local bar associations and the ABA
to provide formal ethical guidance
to prosecutors that makes clear that
threatening the imposition of the
death penalty for the purpose of
inducing a guilty plea is unethical.

5. Plea offers must be in writing and
filed with the court

To ensure that trial judges and
reviewing courts have a full
and accurate record of the plea

negotiations, all plea offers, whether

accepted or not, should be in
writing and filed with the court

prior to sentencing or dismissal of
the case. In Principle Thirteen, this
Report further highlights the need
for plea bargains to be memorialized.
This practice promotes transparency,
which is sorely lacking in the plea
practice of many jurisdictions.



Principle Three

In general, while some difference between the
sentence offered prior to trial and the sentence
received after trial is permissible, a substantial
difference undermines the integrity of the criminal
system and constitutes a penalty for exercising one’s
right to trial. This differential, often referred to as the
trial penalty, should be eliminated.

The trial penalty is the large
differential between the pretrial plea
offer and the sentence a defendant
faces or receives after trial. A recent
comprehensive report on the trial
penalty by the National Association of
Criminal Defense Lawyers (NACDL)
reveals the scope of the problem®

As the NACDL Trial Penalty report
documents, in federal felony cases
there is on average a seven-year
difference between the sentence after
trial and the sentence after a plea,”®
meaning a defendant's sentence

after a plea is on average seven years
shorter than the sentence resulting
from trial. In drug trafficking cases, the
average difference between the trial
sentence and the plea sentence is
nine years. Evidence gathered by the
Task Force points to this difference

in sentencing as having a powerfully
coercive impact on the defendant'’s
decision to plead guilty or proceed to
trial because going to trial involves the
risk of a drastically longer sentence.
Even innocent defendants may make
the rational choice to avoid the risk

of a large post-trial sentence when a
much lower sentence is on the table.

1. Abolition of mandatory
minimum sentences will
help combat the trial
penalty

Mandatory minimum sentences
are a significant source of the trial
penalty. As such, we reiterate our
call here for legislators to repeal

mandatory minimum sentences
and for prosecutors to avoid, where
possible, using statutes that carry
mandatory minimum sentences.

2. Strict limitations on
sentencing differentials

Regardless of whether mandatory
minimum sentences are repealed,
states can implement procedural
rules or policy changes that limit
the trial penalty. The Task Force
recommends that all jurisdictions
adopt policies that limit the size of
sentencing differentials to ensure
that the difference between the
sentence offered prior to trial and
the sentence received after trial
is reasonable and non-coercive.
The Task Force has chosen not to
recommend a specific point at which
a sentencing differential becomes
unreasonable and coercive. Rather,
the Task Force believes that each
jurisdiction should engage in a
deliberative and considered analysis
of this issue to determine what they
believe constitutes a reasonable and
non-coercive differential between
the pretrial offer and the post-

trial sentence. This analysis goes
hand-in-hand with our suggestion

in Principle One that jurisdictions
aim to meaningfully increase their
trial rates. Several scholars have
identified potential fixed differentials.?°
Jurisdictions may differ in where
they draw the line, but drawing

a line in the first place provides
guidance to lawyers and judges on

the appropriate boundaries for plea
bargaining. These policies should
be in writing, easily accessible,
and evenly applied to similarly
situated defendants. In addition, the
reasons why a defendant receives
a plea offer that includes any
reduction in sentencing outcome
or exposure should be articulated,
documented, and consistent with
this Report.

This Report seeks to empower the
primary players in the plea bargaining
process—judges, prosecutors, and
defense attorneys—to shift the culture
and norms around plea bargaining

to ensure fair outcomes and
processes. As such, all stakeholders
are responsible for monitoring

the system and ensuring that
defendants are not subject to a
trial penalty. In Principle Fourteen,
we make several suggestions for how
stakeholders can both monitor and
audit the plea system to promote
accurate and fair results. In Principle
Thirteen, we encourage court systems
to collect data on several aspects of
plea bargaining, including sentence
offers and final sentences within the
same case. With this information, we
encourage stakeholders to monitor
how the trial penalty operates in

their jurisdictions and to implement
formal or informal policies that lessen
its impact. We also make several
suggestions in Principle Four for how
stakeholders can better regulate the
plea process to limit such differentials
and other forms of coercion.
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Principle Four

Charges should not be selected or amended with
the purpose of creating a sentencing differential,
sentencing enhancement, punishment or collateral
consequence to induce a defendant to plead guilty
or to punish defendants for exercising their rights,

including the right to trial.

While prosecutorial discretion is a
fundamental tenet of our criminal
justice system, the legal system

must find ways to regularize the
charging process and closely monitor
prosecutorial charging decisions.
Perhaps no single decision has more
of an impact on the scope and context
of later plea negotiations than the
selection of charges at the outset of
the case.

1. Prosecutors have an ethical duty to
refrain from charging for the purpose
of obtaining tactical bargaining
advantages.

Prosecutors have an ethical
responsibility to select charges solely
based on their duty to see that justice
is done. Charges should never be
selected, amended, or enhanced
solely or even partially for the
purpose of enhancing leverage

in plea bargaining, or for creating
significant sentencing differentials
between plea and trial outcomes.

2. Charging oversight

Since the initial charging decision is
so critical, to the extent practicable,
prosecutors’ offices should
centralize the initial charging
decision with highly experienced
prosecutors. Many jurisdictions
currently treat initial charging
decisions as an opportunity for

new prosecutors to learn the ropes.
However, we encourage prosecutors
to see the initial charging decisions as
one of the most critical stages of the
criminal process, one that should be
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handled with great care and reflection.
3. Written charging policies

Charging prosecutors must make

an early and careful assessment

of each case, and demand that police
and investigators provide complete
information available at the time of
the charging decision before the initial
charge is filed. Charging decisions
should be based on written policies
that are publicly accessible,

evenly applied, and that include
non-prosecution and diversionary
options where appropriate.

Further, prosecutorial screening
must include sufficient training,
oversight, and other internal
enforcement mechanisms

to ensure reasonable uniformity in
charging.

4, Charging in the interest of justice

The prosecutorial mindset should
not focus on what the prosecutor
can charge, but rather what the
prosecutor should charge in light
of the evidence and interests of
justice. We understand the interests
of justice is not a defined concept
and that different prosecutors will
have different conclusions about
what qualifies as falling within it. But
the Task Force believes that when
prosecutors ask critical questions
early in the charging process, it will
result in fairer charging.

Further, consistent with Standard 3-4.3
(Minimum Requirements for Filing and
Maintaining Criminal Charges) of the

ABA Standards for the Prosecution
Function, a prosecutor should seek
or file criminal charges only if the
prosecutor reasonably believes
the charges are supported by
probable cause, admissible
evidence will sufficiently support
conviction beyond a reasonable
doubt, and the decision to charge
is in the interests of justice.

5. Substantial limitations on amending
charges after commencement of plea
bargaining

Based on the Task Force's fact-
finding efforts, it appears that some
prosecutors will threaten to amend
charging documents by adding
charges to induce the defendant to
plead guilty. This practice is coercive.
The Task Force makes this finding
despite the fact that this practice has
been held to be constitutional by the
Supreme Court. In Bordenkircher v.
Hayes, a 1978 Supreme Court case,

a prosecutor made an initial offer

of five years of incarceration to a
defendant in a check forgery case.?
The prosecutor told the defendant
that if he rejected the offer, the state
would then seek additional charges
that carried a mandatory life sentence.
The defendant rejected the offer, the
state amended the charges, and the
defendant was sentenced to life after
a trial. The Supreme Court upheld the
prosecutor’s action as constitutional,
finding that as long as the amended
charges are properly chargeable and
the defendant has been advised by
competent counsel, such behavior
by the prosecutor does not violate



the Constitution.?? As the Court

noted, it "has necessarily accepted as
constitutionally legitimate the simple
reality that the prosecutor’s interest
at the bargaining table is to persuade
the defendant to forgo his right to
plead not guilty," even by adding
much more serious charges than

the prosecutor initially thought were
warranted for the case. We reject
the logic of Bordenkircher. Our ethical
understanding of plea bargaining has
evolved substantially since the 1970s.
Standards reflected in this Report are
higher than those required by law. And
we encourage litigation that would
cause the Court to reexamine such
precedents.

Further, to avoid such coercion,
once an initial charging decision has
been made after the careful process
outlined above, charges should be
amended only based on material
changes in the available proof or
in the interests of justice. The Task
Force is not suggesting that charges
cannot ever change at a later point
in the case; the discovery of new
evidence may make new charges
appropriate. But prosecutors should
only amend charges for a reason
consistent with Standard 3-4.3, and
such decisions should never seek to
punish a defendant for refusing to
accept an early offer.

To ensure that charge bargaining
does not become a coercive tool,
oversight is especially critical
whenever prosecutors seek
to amend charges after formal
or informal plea bargaining

discussions have commenced.
Ideally, when a prosecutor seeks to
amend the charges brought against
a defendant, including as part of

a plea offer, that decision should

be approved by the supervisory
prosecutor overseeing charging. In
considering whether to approve the
amended charges, the supervisory
attorney must reexamine (1) whether
the original charges were brought to
induce a defendant to plead guilty
by creating a sentencing differential
between those charges and the
plea offer, (2) whether the amended
charges are being brought to punish
a defendant for exercising their
right to trial, and (3) whether the
charges that will be brought at trial
are consistent with Standard 3-4.3
(Minimum Requirements for Filing
and Maintaining Criminal Charges)
and Standard 3-4.4 (Discretion

in Filing, Declining, Maintaining,
and Dismissing Criminal Charges)
of the ABA Standards for the
Prosecution Function. Charges
should only be amended if there

is a substantial change in the
available proof from the time of

the initial charges or if a prohibited
consideration contributed to the
original charges. The supervisor's
determinations and reasons for the
determinations should be placed

in writing and maintained in official
records of the office.

The Task Force hopes that such

rigorous screening will also eliminate

another common problem identified
by critics of plea bargaining—
namely, the use of plea bargaining

to resolve cases that ought to be
dismissed. Prosecutors should
dismiss weak cases rather than
seek to resolve them through plea
bargaining. Prosecutors should not
fear dismissals, and the Task Force
discourages any policies or practices
within prosecutors'’ offices that deter
line prosecutors from dismissing weak
cases.?

6. Data collection

Finally, consistent with Principle
Thirteen, rigorous data collection
should be part of the initial
charging practice as well as any
decisions to amend the initial
charges. The data should be
periodically analyzed and made
available to the public. This
collection, analysis, and distribution
of data will increase transparency
and provide outside oversight to
prosecutors’ charging decisions.
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Principle Five

The criminal justice system should recognize that
plea bargaining induces defendants to plead guilty
for various reasons, some of which have little or
nothing to do with factual and legal guilt. In the
current system, innocent people sometimes plead
guilty to crimes they did not commit.

It is an unfortunate but undeniable
fact that in some cases innocent
people plead guilty to crimes they

did not commit.?® A study of DNA
exonerations conducted by the
Innocence Project found that 11% of
exonerated individuals had pleaded
guilty.?® While it is difficult for a variety
of reasons to estimate the number of
innocent people who have pleaded
guilty, most studies likely undercount
wrongful convictions.?” The Task
Force recognizes the many
compelling reasons an innocent
person may plead guilty, but we
also acknowledge that such a
phenomenon is antithetical to a fair
criminal justice system. One primary
purpose of this Report is to suggest
and encourage reforms that decrease
the pressure innocent defendants

feel to plead guilty and increase

the likelihood that their cases are
dismissed or fully litigated through the
trial and appellate process.

While other Principles address
additional risk factors and solutions
to the problem of innocent people
pleading guilty, we note here

three specific concerns about plea
bargaining's innocence problem.
First, the Task Force is concerned
about the particular pressure on
innocent people to plead guilty in
misdemeanor court, where cases
are processed quickly and innocent
defendants are often presented

with plea offers that are difficult to
refuse. For instance, prosecutors in
misdemeanor courts may make early
"exploding offers," which are one-time
deals that are very good compared

2023 Plea Bargain Task Force Report

to the likely alternative, or they may
offer a plea with a recommendation
of time served but simultaneously
seek the imposition of bail if the offer
is rejected. In both scenarios, the
innocent defendant must choose
between continuing to fight the case
(sometimes while being held pretrial)
or pleading guilty to terminate the
prosecution and potentially obtain
release from custody. Further,
misdemeanor defendants in many
parts of the country are not provided
counsel to assist with making these
decisions.® For these reasons, to
avoid as much as possible the risk
that innocent people will plead
guilty, all recommendations in this
Report should be read to apply to
misdemeanor courtrooms as much as
felony ones.

Second, as jurisdictions work to make
it less likely that innocent people plead
guilty, the Task Force recommends
ending barriers to post-conviction
review and relief for innocence claims
brought by individuals who pled
guilty. Many states have rules that
make it impossible for a defendant
who accepted a guilty plea to
challenge their conviction based on
new evidence of their innocence.
Other jurisdictions bar defendants
from seeking DNA testing if they
pleaded guilty. Because we know
that innocent people plead guilty,
defendants should have access to
all available mechanisms for post-
conviction review of innocence
claims, regardless of the method
of conviction. We do not believe

this will open the floodgates of post-

conviction litigation. Defendants
seeking review based on new
evidence or other reasons must still
satisfy any legal standard currently in
place in the jurisdiction in which they
bring the claim. But states should not
bar defendants from making such
claims in the first place. Furthermore,
many defendants benefit from

plea bargaining and therefore will

be unlikely to risk forfeiting that
benefit by having the full charges
and potential sentence reinstated.
Ultimately, we cannot tolerate a
system where innocent people are
convicted and incarcerated with no
form of relief.

Third, because the evidence in cases
where the defendant is innocent is
often weak or questionable, these
types of cases also tend to garner
the most significant sentencing
differentials that create overwhelming
incentives for these individuals to
plead guilty to something they have
not done. Consistent with Principle
Three, all jurisdictions should

adopt policies that limit the size of
sentencing differentials to ensure that
the difference between the sentence
offered prior to trial and the sentence
received after trial is reasonable and
non-coercive. Such limitations will
greatly reduce the risk that innocent
defendants will falsely plead guilty

Finally, we note that when innocent
people plead guilty to crimes they

did not commit, it leaves the victim's
interests unvindicated and may
create a meaningful public safety risk.
Once a suspect has agreed to falsely
plead guilty, enforcement authorities
typically close their investigation
under the mistaken belief that the true
perpetrator has been apprehended.
With the investigation closed and the
wrong person behind bars, the true
perpetrator may reoffend. In addition
to acknowledging that innocent
people plead guilty, therefore,

we should also acknowledge the
detriments to and potential risks

to victims and society when this
happens.



Principle Six

A defendant should have a right to qualified counsel
in any criminal adjudication before the defendant
enters a guilty plea. Counsel should be afforded

a meaningful opportunity to satisfy their duty to
investigate the case without risk of penalty to their

client.

As a constitutional matter, defendants
are entitled to counsel in criminal
cases whenever they are subjected
to incarceration.?® But that leaves
many defendants without a clear
right to counsel—particularly in
misdemeanor cases. Across the
country, but especially in rural areas,
defendants make the decision to
plead guilty without the benefit

of counsel. Often these decisions
carry grave consequences, such as
the imposition of serious fines or
fees, collateral consequences, or
immigration consequences. For this
reason, the Task Force recommends
that jurisdictions provide counsel
to defendants in any criminal
adjudications, including felonies,
misdemeanors, and violations
that carry potential criminal
sanctions, regardless of whether
the defendant is subjected to
incarceration. At the very least,
defendants should not accept

a plea offer without consulting
counsel or formally waiving their
right to counsel.

In line with Principle Eleven,

defense attorneys have a duty to
ascertain reasonably identifiable
collateral consequences, including
immigration consequences, that
apply to their clients, and to notify
and discuss such consequences
with their clients prior to the

entry of any guilty plea. This
consultation should go beyond the
strictures of Padilla v. Kentucky, which
require defense attorneys to advise
clients about the clear deportation
consequences of their conviction.

Defense counsel should have access
to immigration and civil attorneys to
assist them in understanding which
non-criminal consequences apply and
how those consequences will apply to
an individual client.

The Task Force understands these
recommendations may require
significant resource allocations

for jurisdictions, many of which

are already under-resourced.
However, if jurisdictions adopt our
recommendations in Principle Eleven,
including limiting the number and
type of collateral consequences, and
our recommendations in Principle
Four that encourage prosecutors to
engage in more early screening of
cases to lead to a greater number

of dismissals, there should be fewer
cases to contend with overall. Of
course, the Task Force understands
that some of these recommendations
will come up against resource
constraints in the current system.

As such, it is important to note

that compliance with these
recommendations should not prevent
defendants who wish to plead guilty
from resolving their cases through
guilty pleas. This Report aims to
identify practical policy changes that
will improve the overall functioning
of our criminal justice system, but
nothing in this Report should be
read as preventing defendants from
resolving their cases by plea bargain
if they want to, even if they do so
without counsel.
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Principle Seven

There should be robust and transparent procedures
at the plea phase to ensure that the defendant’s plea
is knowing and voluntary, free from impermissible
coercion, and that the defendant understands the
consequences of their decision to plead guilty.

As a constitutional matter, a plea

may only be accepted if it is

entered knowingly and voluntarily.
Unfortunately, in the current system
guilty pleas are often entered quickly
and with little appreciation by the judge
or lawyers for whether the defendant
did indeed understand the nature

and conseqguences of pleading guilty.
Current practices also often fail to
identify or root out actual sources of
coercion. As such, this Principle seeks
to enhance procedures as they stand
now. As with much of this Report, these
recommendations are as much about
changing legal culture as they are
about changing policy.

Federal Rule of Criminal Procedure
11, and similar state rules, should
require a searching inquiry by the
judge to ensure the defendant is
knowingly and voluntarily pleading
guilty. The federal rules of criminal
procedure, and most state procedural
rules, require that prior to accepting a
guilty plea, the Court must engage in a
colloguy with the defendant to ensure
that the defendant understands the
legal rights they will waive upon entry
of a guilty plea and the consequences
of so doing. Courts are also typically
required to establish that there is a
factual basis for the plea. As numerous
practitioners report, however, these
plea colloquies almost always are
treated as tightly scripted and largely
ceremonial events, often consisting
entirely of leading, yes-no questions
asked by the judge. Although yes-

no questions may sometimes be
appropriate for ensuring the plea is
voluntary, deeper questioning may

at times be required. For instance,
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during the colloquy, if the defendant
evinces confusion when the judge asks
whether the defendant understands
that she could be deported as a result
of the crime, it is up to the judge as
much as the defense attorney to
determine whether the defendant

truly understands that deportation
consequences may result from her plea.
Furthermore, it may be appropriate

for the judge to ask more searching
guestions of the government as well

to determine that the government's
actions are not coercive. In the current
system, nearly all scrutiny at the plea
colloguy is on the defendant, but the
Task Force encourages judges to
scrutinize the actions of the prosecutor
as well before accepting a plea.*®

Indeed, all participants in a plea
proceeding—judge, defense
attorney, and prosecutor—are
responsible for ensuring the plea

is knowing and voluntary, and that
there is a sufficient factual basis to
establish it. For instance, prosecutors
can contribute to this effort by slowing
down their recitation of the charges and
facts. Both judges and attorneys should
avoid using complicated language

that may confuse a lay audience, and
they should encourage the defendant
to ask questions. We understand that
this will slow the pace of court, but it

is a constitutional requirement that
defendants waive their rights knowingly
and voluntarily, and all parties have

a responsibility to ensure that when
defendants decide to waive their
constitutional rights, they do so in line
with constitutional standards.

Promoting transparent and open

procedures also benefits the victims of
crime. Victims should not feel excluded
from or confused by the adversarial
process; rather, they should understand
the plea process and how the parties
reached the agreement. It is critical to
the integrity of the system that victims
feel that they have access to the

justice system, including a meaningful
understanding of the plea process

We acknowledge that people plead
guilty for many reasons beyond guilt.”
For instance, defendants denied
pretrial release might decide to plead
guilty in exchange for a sentence of
time-served or probation rather than
remain incarcerated, unable to work

or take care of children. Defendants
may also plead guilty to avoid a
mandatory minimum sentence after
trial or to escape immigration or
collateral consequences.® Defendants
have pleaded guilty to avoid their
children and other family members
being prosecuted for crimes.®® The
Task Force heard from practitioners
that judges in certain jurisdictions ask
defendants whether they are pleading
guilty because they are guilty and for
no other reason. Some members of
the Task Force are concerned that
such a question perpetuates the self-
validating nature of the current system
and ignores that people plead guilty
for reasons other than guilt. Because of
the myriad of reasons that people plead
guilty, some members of the Task Force
would discourage judges from asking
this question.

Furthermore, the Task Force believes
that a full factual record is an important
component of the plea colloquy



to ensure a factual basis supports

the charges and defendants have
notice of the state's evidence against
them. At the same time, the Task
Force understands that sometimes
defendants plead guilty to crimes they
did not commit or to crimes that may
not even exist. For instance, the Task
Force found examples of defendants
pleading guilty to attempted reckless
crimes—which are legal impossibilities
in most jurisdictions—to secure the
benefits of the plea. The Task Force
also found examples of defendants
pleading guilty to crimes that both the
defendant and the prosecutor agree
that they did not commit to avoid a
mandatory minimum sentence or
collateral consequence associated with
the charge that accurately matched
their behavior.3* Although most states
technically ban baseless pleas by

statute,® there is good evidence that
lawyers in many local jurisdictions
engaged in some form of bargaining
that involves baseless or fictional

pleas. In an ideal world, such factually
and legally baseless pleas would not
exist. But the Task Force recognizes
that these sorts of pleas are often

the only way for a defendant to avoid
unusually harsh consequences, such
as deportation from the country, which
neither the defense attorney nor
prosecutor believe serve as appropriate
punishment or the interests of justice.
Because of this, the Task Force
hesitates to suggest that jurisdictions
limit or ban such pleas. Some members
of the Task Force, however, believe

that factually or legally baseless pleas
should be eliminated.

The issue of factually and legally

Principle Eight

The use of bail or pretrial detention to induce guilty

pleas should be eliminated.

The threat or imposition of pretrial
detention may coerce a defendant,
including an innocent one, into
pleading guilty. Defendants in pretrial
detention are more likely to plead
guilty and to do so earlier in their
case than those awaiting trial from
home.¥ Further, defendants in pretrial
detention have other significant
barriers to fighting their cases
effectively, including less access to
counsel. Pretrial detention also poses
a risk to a defendant'’s physical and
psychological health—a reality made
clear during the COVID-19 pandemic
as jails and prisons became viral
hotspots. Incarcerated people got sick
from or were killed by COVID-19 at
much higher rates than the general
population.® Furthermore, like so
many aspects of the criminal system,
pretrial detention is disproportionately
imposed on non-white defendants
compared to white defendants.

As a primary matter, prosecutors

should never use pretrial detention
to induce guilty pleas. Every
jurisdiction has its own procedural
rules regarding pretrial detention

and bail. We do not make formal
suggestions about what standards
any particular jurisdiction should
adopt. Instead, we encourage
prosecutors in their recommendations
and judges in their bail decisions to
hew closely to the rules of procedure
in their jurisdiction and only impose
pretrial detention when absolutely
necessary under the rules. For the
most part, defendants should be
released on their own recognizance
without onerous restrictions to
continue to fight their cases from
home. In rare cases where release on
recognizance is not appropriate, all
parties—defense counsel, prosecutor,
and judge—should seek the least
restrictive pretrial conditions for the
defendant.

In addition, prosecutors should not

baseless pleas is a symptom of
broader problems with the criminal
justice system. These pleas are

usually motivated by the wish to avoid
mandatory minimum sentences or
mandatory collateral consequences
that attach to a particular charge. As
noted elsewhere in this Report, many
though not all members of the Task
Force call upon legislatures to eliminate
both mandatory minimum sentences
and collateral consequences that are
not specifically tailored to the offense of
conviction. Among the many benefits
of this reform would be a reduced need
for false pleas. But until those fixes are
made, the Task Force does not suggest
that courts limit the ability of the parties
to negotiate “creatively,*® even while
the Task Force acknowledges its deep
discomfort with factually and legally
baseless pleas.

request bail in cases where they
would otherwise recommend time
served or its equivalent. There
should be a formal presumption
of release when a plea offer has
been made that includes a time
served offer or its equivalent. Such
presumptions avoid the risk that
prosecutors or judges will punish
defendants for refusing to accept
offers early in the case. Whether
someone enters a plea or not should
play no role in the decision to detain
them pretrial.

We note that these recommendations
align with formal American Bar
Association policy. In Resolution
112C, the House of Delegates of

the ABA urged both local and

state governments to favor the
release of defendants upon their

own recognizance or unsecured
bond and to make bail and release
determinations "based upon
individualized, evidence-based
assessments that use objective
verifiable release criteria that do not
have a discriminatory or disparate
impact based on race, ethnicity,
religion, socio-economic status,
disability, sexual orientation, or gender
identification."®®
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Principle Nine

Defendants should receive all available discovery,
including exculpatory materials, prior to entry of a
guilty plea, and should have sufficient time to review
such discovery before being required to accept or

reject a plea offer.

The Constitution requires that a
guilty plea be made voluntarily and
knowingly. To ensure defendants
take pleas knowingly, they should
be allowed to review the evidence

against them in the state's possession.

In addition, the Supreme Court
made clear in Brady v. United States
that before trial defendants should
receive any evidence in the state's
possession that tends to exculpate
them.*® Unfortunately, defendants
are often denied discovery, including
exculpatory evidence, before they
make the decision to plead guilty.
Pleading without discovery is
particularly common in misdemeanor
cases, but even in serious felony
cases, defendants often make
life-altering decisions without any
sense of the evidence against them.
In addition, there are examples of
prosecutors withholding evidence of
actual innocence from defendants
who pleaded guilty.

To promote the integrity of

guilty pleas and ensure that

such pleas are constitutionally
sound, defendants should
receive and have time to review
all available discovery, including
both inculpatory and exculpatory
information. This includes all
legally available materials in the
prosecutor’s possession and control,
Admittedly, legal limitations prevent
what a prosecutor can share with
the defendant. For instance, grand
jury minutes may be sealed before
an indictment, or a prosecutor may
move to keep witness names under
seal for safety reasons. But any
legally available discovery in the
prosecutor’s possession at the time
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of the plea offer should be provided
to defendants before they decide to
plead guilty.

The Task Force understands that there
exists a broad universe of potential
evidence in any case, some of which
may not be in the state’s possession
before trial. This is particularly true
for early-stage criminal cases in
which the prosecutors themselves
may have a limited understanding

of the evidence. Still, even in

these instances, evidence in the
prosecutor’s possession or readily
available to them should be provided
to the defendant before the court
accepts a plea. Furthermore, if
prosecutor offices only charge after
careful screening, as recommended
in Principle Four, prosecutors will be
well-positioned to understand the
universe of evidence that exists early
in the case, even while others may
require significant investigation.

We make a special note here to
reaffirm that defendants should
receive any and all Brady material

in the prosecutor’s possession.
Prosecutors have a legal and
ethical duty to consistently review
their files for Brady material and
provide it to defendants as soon

as possible—both before and

after a defendant agrees to enter

a guilty plea. The prosecutor’s duty
to turn over Brady information is a
continuous and sacred obligation. As
the Supreme Court noted in Berger

v. United States, "A prosecutor has a
duty to refrain from improper methods
calculated to produce a wrongful
conviction ... [While he] may strike
hard blows, he is not at liberty to strike

foul ones."*? Prosecutors strike foul
blows when they hide exculpatory
material.

Defendants must also have
sufficient time to review discovery
materials with counsel. A defendant
may choose to waive the right to
review discovery and plead guilty
without such review, but the right

to receive Brady material should
never be waivable. Any waiver

of other discovery rights must be
done knowingly and voluntarily—
meaning, the judge must determine
that defendants freely chose to

waive their right to review discovery
material and were not influenced by
prosecutorial pressure to plead guilty.
If defendants request time to review
the discovery materials, they should
not be punished for that choice by, for
instance, the withdrawal of plea offers.
No plea offer should be contingent on
the defendant’s waiver of the right to
review discovery. The Task Force does
not attempt to specify a particular
amount of time that a defendant
should be entitled to review discovery
materials, but various states, like New
York, have successfully established
discovery schedules that seek to
ensure that defendants retain the
opportunity to review discovery prior
to making critical plea decisions.*



Principle Ten

Although guilty pleas necessarily involve the
waiver of certain trial rights, there are rights that
defendants should never be required to waive in a

plea agreement.

To plead guilty a defendant must
necessarily waive some essential

trial rights. Such waivers include the
right to a jury, right to cross-examine
witnesses at trial, and the right to
testify in one’s own defense. The
nature of a guilty plea is that the
defendant agrees to forgo trial and the
rights that necessarily accompany it.

But, as the Task Force heard from
numerous witnesses, prosecutors
across jurisdictions often demand
waivers that go well beyond these
basic trial rights. For instance,
prosecutors in some cases have
demanded that defendants, as part
of a guilty plea, waive ineffective
assistance of counsel claims, future
requests for compassionate release,
the right to appeal, the right to
request future sealing of their criminal
conviction, and the right to Brady
material, among others.** These
waivers have nothing to do with trial,
and they can and do lead to injustices.
For instance, if a defendant pleaded
guilty because of their lawyer’s
incompetence but waived the right to
make future ineffective assistance of
counsel claims, they cannot challenge
their lawyer's poor performance,

even if that poor performance is

what led to the faulty plea in the first
place.*® Defendants forced to give

up compassionate release claims to
secure a plea bargain might be kept in
prison even if they are gravely ill and
would otherwise be eligible for such
relief. The Task Force cannot see how
these waivers are an appropriate part
of the choice of process - plea or trial
- that a defendant accepts.

All waivers, beyond those trial rights

which must be waived as part of the
guilty plea, should be presumptively
disfavored. Furthermore, certain rights
are so fundamental to the integrity
of the criminal system that they
should never be waived pursuant to
a plea agreement. For that reason,
the Task Force concludes that the
following rights should never be
waived as part of a guilty plea:
ineffective assistance of counsel,
Brady compliance, innocence
claims, Freedom of Information
Act (FOIA) claims, compassionate
release, the right to challenge
sentencing errors, challenges to
the constitutionality of the statute
of conviction, and the right to
appeal or seek post-conviction
review related to the above.

In addition, we make a special

note that defendants should not
be required to waive the right

to challenge governmental
misconduct to receive the

benefit of a plea. The Task Force

is particularly concerned with the
use of such waivers to hide police
misconduct such as illegal searches,
Miranda violations, or coercive
interrogation practices. Motions to
suppress evidence under the Fourth
and Fifth Amendments do not
merely serve an evidentiary purpose;
they also serve a broader societal
purpose. Like a trial, public pre-trial
hearings on police and government
conduct promotes the integrity of
the criminal justice system. Bad
behavior is brought to light and
addressed through the courts or
other means, while the discovery that
police or government actors acted
appropriately strengthens public trust

in the system. If a defendant proceeds
to a pre-trial hearing and loses, the
prosecutor’s offer to the defendant
should not increase merely because
the defendant exercised their right to
a pre-trial hearing. Plea offers should
only get worse, if at all, because of
the unanticipated discovery of new
evidence that suggests additional
criminal conduct occurred or that
puts the defendant’s conduct in
substantially more culpable light.

2023 Plea Bargain Task Force Report

25



Principle Eleven

An adequate understanding of the collateral
consequences that may flow from a guilty plea
Is necessary to ensure the guilty plea is knowing

and voluntary.

A current look at the National Inventory
of Collateral Consequences reveals
over 40,000 possible collateral
consequences that may result

from criminal convictions.* These
consequences range from mandatory
sex offender registration to the inability
to obtain certain professional licenses.
In addition, immigration consequences
for noncitizens frequently flow from
criminal convictions. For instance,
nearly every drug conviction, with only
a few exceptions, requires deportation.

The Task Force is particularly concerned
about the frequent disconnect between
the nature of collateral consequences
and the type of crime for which the
defendant is convicted. In many states,
conviction of any felony will prohibit a
person from ever working at a variety
of jobs, such as in funeral services or as
a dietician, among other professional
fields.*® Additionally, the state imposes
many collateral consequences that
have no connection to crime at all—
most profoundly, exclusion from all jury
service and denial of the right to vote.
Because of the number and scope of
collateral consequences, it is nearly
impossible for a defendant to be fully
informed of all potential collateral
consequences that may flow from a
conviction.

As a primary matter, then, collateral
consequence reform should be

a legislative priority. Collateral
consequences—particularly those that
are mandatory—have a corrupting
influence on the criminal system,
encouraging false pleas and other
manipulations of the plea process. As
such, there should be meaningful
legislative efforts to reduce the
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number of collateral consequences.
In addition, legislators should ensure
that when collateral consequences
apply, they are both substantively
and temporally related to the
offense. In other words, it should make
sense for the collateral consequence to
apply given the nature of the conviction,
and that the collateral consequence,
like most punishments, follows the
conviction and has a set end point.

Further, many non-legislative bodies,
like licensing boards and employers,

are responsible for the imposition of
collateral consequences. We encourage
those bodies to reconsider any
mandatory collateral consequences that
are not necessary for keeping the public
safe. For example, while the Task Force
understands why state licensing boards
responsible for teachers and childcare
workers would exclude defendants
convicted of crimes against children,

it is less clear why a defendant with

any felony conviction cannot, as noted
above, be a dietician or funeral director.

While legislators and other relevant
groups work to undo the current
regime of collateral consequences,
other criminal justice actors, like
defense lawyers, prosecutors, and
judges, should share responsibility
for informing defendants of relevant
collateral consequences. Defense
attorneys, at minimum, should review
potential collateral consequences with
a client before the client accepts a

plea. The Task Force also encourages
prosecutors and judges to see
themselves as playing a role in ensuring
a defendant understands collateral
consequences—particularly immigration
consequences—before accepting

a plea. Judges, for instance, should
perform a more searching inquiry as
part of the plea colloguy, including
into any immigration consequences.
Judges often rely on defense attorneys
to explain the consequences of a plea
to a defendant, but when a defendant
expresses confusion and asks for
clarification, judges should see it as
their role to describe the potential
consequences a defendant might face.

Similarly, prosecutors should be mindful
of which collateral consequences attach
to a particular charge and consider
collateral consequences in charging
decisions to determine if the decision

to charge is in the interests of justice,

as required by the ABA Standards for
the Prosecution Function. Further, in the
many jurisdictions where defendants

do not have access to a lawyer in
misdemeanor cases, prosecutors
should be aware of the relevant
collateral consequences for each
charge and inform defendants of such
consequences when presenting a plea
offer.

The Task Force recognizes that

this training of defense attorneys,
prosecutors, and judges will require a
significant allocation of resources, but
dedicating resources to making these
stakeholders knowledgeable about
collateral consequences is a worthy
effort. That said, our ultimate hope is
that legislatures and licensing boards
decrease the number and scope of such
consequences, which lead to unjust
results and manipulations of the plea
process.



Principle Twelve

Law students, lawyers, and judges should receive
training on the practice and use of plea bargaining
consistent with the findings and recommendations

of this Report.

The Task Force heard from many
stakeholders who wanted more
guidance and training on ethical

plea practices. The American Bar
Association provides Criminal Justice
Standards for Pleas of Guilty, but those
standards mostly focus on establishing
the basis for the guilty plea and the
lawyers' responsibilities at the time

of a guilty plea. These standards are
valuable, but they do not address

the broader context in which plea
bargaining takes place. As such, we
encourage law students, lawyers, and
judges to receive training on the use
of plea bargaining consistent with the
findings and recommendations of this
Report.

Although this Report speaks to many
audiences, judges and lawyers carry out
the day-to-day work of plea bargaining.
We hope that training in line with this
Report will encourage judges and
lawyers to think more deeply about
their obligations at plea bargaining and
consider where they should challenge
current practices and norms.

Further, we hope that if jurisdictions
commit to this training, particularly

for judges, it will translate into clearer
guidelines for plea practice and a
decrease in disparate outcomes for
similarly situated defendants. As the
Task Force heard while gathering
evidence, even judges within the

same courthouse may handle plea
practice very differently, with each
judge creating rules for how and why

a plea may proceed. As one judge
described it to the Task Force, there are
widely divergent judicial philosophies
operating behind the scenes, and
attorneys and defendants must navigate

a system with no clear dictate on plea
bargaining.*® This means that similarly
situated defendants in the same county,
arrested on the same day, may have
dissimilar experiences when taking

a plea for no other reason than the
identity of the judge on the bench that
day. Although the Task Force does

not believe that plea practice must

be uniform among courtrooms, some
consistency is important to ensure that
similarly situated defendants are treated
fairly.

Finally, the Task Force believes that
training law students is critical to
creating the cultural change these
Principles intend to inspire. With few
exceptions, law school curricula for
future criminal attorneys focuses
heavily on trials, trial advocacy, and
the rules of criminal procedure, which
have little to do with plea practice. We
hope law schools will take seriously
the need to educate their students—
especially those intending to practice
criminal law—about the role of plea
bargaining in the criminal system.
Many law schools are currently
engaged in thinking about how to
incorporate criminal justice reform into
their criminal law curriculum and this
Report is an important contribution

to that project. The American Bar
Association, in collaboration with law
schools, advocacy organizations, local
bar associations and others, should
seek out platforms and mechanisms for
this training. The members of this Task
Force are committed to participating in
future training efforts.
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Principle Thirteen

Court systems, sentencing commissions, and other
criminal justice stakeholders, including prosecutor
offices and public defenders, should collect data
about the plea process and each individual plea,
including the history of plea offers in a case. Data
collection should be used to assess and monitor
racial and other biases in the plea process.

A common critique of the modern
plea bargain system is how

little we know about it. The Task
Force collected evidence about

the shrouded nature of the plea
process.®® Sometimes the system

is not even transparent to the very
defendants whose fate is being
negotiated.” Indeed, defendants
rarely participate in the negotiation
process. Rather, defendants rely on
their attorneys to accurately interpret
and/or anticipate the nature of the
charges, possible sentence, potential
collateral consequences, offers made
by the state, and the particular rules
(and temperament) of the judge
presiding over their case. We rely

on defense counsel to explain all

of this to defendants in terms they
can understand so they can make
informed plea decisions. When a
defendant has an ineffective defense
attorney, much of what is hidden
from the public is also hidden from
the defendant. This, of course, is true
for victims as well, who are often
excluded from the plea process and
have no idea how and why a plea
was negotiated and decided on.%?
Greater transparency would help
defendants and crime victims alike
better understand what is happening
in their cases, and help lawyers
provide more accurate advice about
the merits of particular plea offers and
relevant court or jurisdiction-specific
tendencies that may inform the merits
of the offer.

This pronounced lack of data about
the plea system also means that it
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is difficult for scholars and policy
makers to study and improve the
system. Besides the final sentence
and charges, very little about the
process is ever formally recorded.
Data regarding any prior offers—and
whether and why they got better or
worse—are rarely collected outside
of the lawyers' files (if even there).
Sometimes even the final charge

and sentence will not make its way
into any database that would allow
for the collection and comparison of
this basic data. Further, as the Task
Force heard during expert testimony,
sometimes deals or promises are
made off-the-record that then may
be forgotten or not honored once the
parties are on the record.®® This lack of
data makes it difficult to measure the
full impact of plea bargaining, or many
of its features, such as the prevalence
of the false pleas discussed in
Principle Seven.

The Task Force notes that the
evidence collected about plea
bargaining paints a particularly
troubling picture about how
defendants of color fare compared

to white defendants. The Task Force
took testimony from experts that
demonstrated that Black defendants
are more likely to receive harsh plea
outcomes than similarly situated
white defendants. As Juval Scott,
the Federal Defender for the Western
District of Virginia, noted in her
testimony, at least part of the problem
with studying and understanding the
full extent of racial disparities during
the plea process is that we often only

understand the final sentence in a
case, but not how that sentence came
to be in the first place.>

The criminal justice system,
including the plea process, should
be transparent and accessible to

the public. As such, it is critical

that plea bargaining be brought

out of the shadows. One way to
achieve this is for stakeholders to
put more information about each
individual plea on the record.®® Plea
agreements should be in writing
and placed on the record. There
may be cases where a plea should
be kept confidential, but the general
rule should require recording pleas.
This information should include, at

a minimum, prior plea offers, but
may also include the reasons an
offer got better or worse. Information
on individual cases should be used
to create broader databases of
information to help researchers and
policy makers study and improve plea
bargaining. To this end, plea offers,
charging decisions, and sentencing
outcomes should be recorded in a
digital database that is searchable
and available to prosecutors,
defense counsel, and judges.

It should also be made publicly
available so that academics can
survey and summarize the data,
which will have salutary effects

for the criminal justice system. For
instance, better data collection and
analysis gives sentencing judges a
more complete record of the plea
negotiations to make sure that the
final plea or trial sentence are not



the result of the defendant being
punished for exercising certain pre-
trial or trial rights. As this Report notes
in Principle Three, better data can
help judges stay alert to any possible
trial penalties.

Many of these suggestions echo a
recent resolution by the American
Bar Association that urges all
prosecutors to “regularly collect,
analyze, and produce timely reports
that include the crimes charged; the
defendant’s [] race, gender and zip
code; prosecutorial recommendations
as to pretrial release and the court's
decision on pretrial release; the
disposition of each charge including

plea offers and sentence[, and to]
make data publicly available and
easily accessible[.]"*® We would
extend this obligation to other
criminal justice stakeholders, like
court systems and public defender
offices, consistent with attorney-client
privilege.

As with many of the proposals in this
Report, the Task Force understands
that the recommendations require
additional work for already
overworked lawyers, judges and
clerks in our criminal courts. Despite
these realities, the Task Force sees
data collection about plea bargains
as a particularly worthy effort, given

Principle Fourteen

At every stage of the criminal process, there should
be robust oversight by all actors in the criminal
system to monitor the plea process for accuracy and
integrity, to ensure the system operates consistent
with the Principles in this Report, and to promote
transparency, accountability, justice, and legitimacy

in the criminal system.

This Report has detailed several broad
Principles and targeted suggestions
that we hope individual stakeholders,
court systems, and state legislatures
will adopt. But we also encourage
these groups to go beyond merely
adopting the Principles and to think
more broadly about mechanisms that
can ensure the Principles are used

in practice. To this end, jurisdictions
should establish mechanisms to
monitor the plea process from
charging decision to disposition,
as well as implement an audit
process to test the validity and
integrity of guilty pleas. In other
fields, like medicine, it is considered
essential to have regular forms of
oversight in place to protect the
public. The criminal justice system,
whether at the federal or state level,
is a public institution meant to serve

a public good, including promoting
and maintaining public safety and

imposing punishment on wrongdoers.

Unfortunately, the system sometimes
falls short of this ideal. To understand
how and why it does, mechanisms
for monitoring and oversight must be
created and implemented.

Many of the suggestions throughout
this Report should provide some
initial guidance for establishing such
monitoring systems, but the Task
Force encourages courts, public
defenders, and prosecutor offices to
create organization-specific checks
on existing structures and policies. In
addition, these stakeholders should

implement a system of audits to select

and test the accuracy and integrity of
guilty pleas.®® Such audits would seek

to determine, in a select set of cases, if

that plea bargaining remains, in many
ways, a black box. The Task Force is
encouraged to see that many local
jurisdictions have already begun
collecting this data. For instance, the
Ohio court system began requiring
judges to collect this data for study.®”
The Wilson Center at Duke Law
School partnered with North Carolina
district attorneys to collect and study
data about the plea process.%® These
experiments show that data collection
is feasible and that models exist for
court systems, public defenders, and
prosecutor offices to start their own
data collection and analysis efforts.

coercive methods, like the threat of a
large trial penalty, were used to secure
a guilty plea, or whether the defense
attorney adequately investigated the
case, or if the judge confirmed that
the plea was knowing and voluntary.
By auditing a set of cases post-
conviction to ensure these probative
questions are answered, stakeholders
might better promote integrity and
fairness in all cases.
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ACTION ITEMS

The primary job of the Task Force was
to identify and explain the critiques

of the modern plea system. As such,
although we offer broad suggestions
throughout the Report for ways to
reform the plea system, we have not
made proposals for specific reforms.
In addition, we have hesitated to make
specific policy or legal proposals
because, as noted in the Introduction,
the plea system in this country differs
widely depending on the jurisdiction.
Certain reforms may make sense in
one place, but not another. Having
said that, we offer here some possible
suggestions for broad areas of reform
that interested stakeholders, spurred
by this Report, might pursue.
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Many of the problems identified in
this Report require changes to laws,
rules of procedure or regulations. We
have recommended the elimination of
mandatory minimums and mandatory
collateral consequences, but
lawmakers might also consider ways
to protect defendants from coercive
plea practices, as by limiting the trial
penalty through statute. Further, states
could modify their rules of procedure
to ensure a more robust plea colloguy.
In addition, regardless of whether the
Supreme Court revisits its precedent
on plea bargaining practices, state
courts are welcome to interpret

the state constitutions as providing
greater protections to defendants
during plea bargaining than the
federal Constitution.

Other problems we have identified
could be resolved through the
adoption of ethical rules that provide
guidance and boundaries for the
behavior of judges and lawyers. Many
of our entreaties to legal stakeholders
in the pages of this Report could be
easily translated into ethical rules or
advice handed down by the American
Bar Association, local state bar
associations or state judges.

We also encourage court systems,
prosecutors and public defender
offices to adopt formal policies that
put into writing the recommendations
of this Report. Formal policies will
provide guidance, but also encourage
the culture change we hope this
Report will inspire.
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APPENDIX B: TESTIMONY

The Task Force invited experts and relevant stakeholders to present oral
testimony to the task force on two separate dates in 2019 and 2021. In addition,
the Task Force issued a call for additional written commentary on plea bargaining.
Those who gave oral testimony or submitted written testimony for the Task Force

are included in this Appendix.

ORAL TESTIMONY:

Professor Zamir Ben-Dan, Assistant Professor of Law
at Temple Law School, September 26, 2021

Professor Carlos Berdejo, Professor of Law at Loyola
Law School, November 15, 2019

Justin Brooks, Director & Co-Founder of the California
Innocence Project, November 15, 2019

Patricia Cummings, Supervisor of the Conviction
Integrity and Special Investigations Unit of the
Philadelphia District Attorney's Office, November 15, 2019

Hon. Michael P. Donnelly, Justice of the Supreme Court
of Ohio, November 15, 2019

Professor Vida Johnson, Associate Professor of Law at
Georgetown University Law Center, September 26, 2021

Martin A. Sabelli, Former President of the National
Association of Criminal Defense Lawyers, November 15,
2019

Juval Scott, Federal Public Defender for the Western
District of Virginia, September 26, 2021

Somil Trivedi, Senior Staff Attorney in the Criminal Law
Reform Project at the American Civil Liberties Union,

November 15, 2019

Professor Jenia l. Turner, Professor of Law at SMU
Dedman School of Law, November 15, 2019
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WRITTEN TESTIMONY:

Scott E. Leemon, Criminal Defense Attorney, New York,
March 31, 2021

William Otis, Adjunct Professor of Law at Georgetown
University Law Center, March 24, 2021

William Ring, County Attorney for the Coconino County
Attorney’s Office, April 8, 2021

Anna Roberts, Professor of Law at Brooklyn Law School,
April 15, 2021

Dr. Nancy Lynn Rogers, Neurosurgeon, July 15, 2021

David W. Shapiro, Partner at The Norton Law Firm, April 5,
2021

Christopher Slobogin, Professor of Law at Vanderbilt Law
School, March 24, 2021

Kenneth Wine, Attorney at Law, President of the Criminal
Trial Lawyers Association of Northern California, April 5,
2021
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